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The Supreme Court of the United States 
has not for a long time considered so impor- 
tant a question, at least so far as its results 
are concerned, as is involved in the case of 
Bradley v. Fallbrook Irrigation District, ar- 

ment of which, before that court, has re- 
cently been had. This was a suit in equity, 
originally brought in the United States Cir- 
cuit Court for California, to enjoin the exe- 
cution of a deed of certain land of the com- 
plainant, given by the collector of the 
defendant irrigation district, under a sale to 
satisfy a delinquent assessment against the 
said property, levied under the provisions of 
the so-called Wright law of California, pro- 
viding for the organization and existence of 
inigation districts, and to obtain a decree ad- 
judging the proceedings under that legisla- 
tion void and of no effect. The regularity 
ofthe proceedings under the act was not 
questioned, but the ground of the suit was the 
alleged unconstitutionality of the act itself, 
it being contended that it conflicted with 
certain provisions of the constitution of the 
State of California, and also with that pro- 
vision of the constitution of the United States 
which declares that no person shall be de- 
prived of his property without due process 
of law, and moreover that the act provided 
for the taking of private property for private 
use. The defendant demurred on the ground 
that similar objections had been raised to this 
legislation in other cases, and that the valid- 
ity of the Wright Act had been determined 
by the Supreme Court of California. Irri. 
Dist. v. Williams, 76 Cal. 360; Irri. Dist. v. 
DeLappe, 7 Cal. 352; In re Madera Irri. 
Dist., 92 Cal. 296. The lower court, how- 
ever, held the act unconstitutional and over- 
tuled the demurrer, Judge Ross, who de- 
tided the case, saying that while the decisions 
of the Supreme Court of California in those 
tases are justly entitled to great respect, he 
was not at liberty to decline to exercise his 
own independent judgment in determining 
Whether any State legislation violates a pro- 
Vision of the United States. ‘The solution of 
these questions, he contended, must be sought, 
Vol. 42—No. 9. 





not in the decisions of a single State tribunal, 
but in the general principles common to our 
courts. Olcott v. Supervisors, 16 Wall. 678. 
Nor does a legislative declaration that a use 
is a public use necessarily make it so. Cooley, 
Const. Lim. (5th ed.), p. 666, and cases 
cited. The character of a use is not to be 
tested by the number of persons who enjoy 
it, and no man’s property can be taken from 
him without his consent and given to individ- 
uals for their own use, no matter how numer- 
ous they may be, nor can it be taken on the 
mere ground that the public good would be 
thereby advanced. A public use implies a 
possession, occupation, and enjoyment of the 
land by the public at large, and the same ob- 
jection is valid in this case as in Cummings 
v. Peters, 56 Cal. 593, ‘‘that the use of the 
water is limited to specific individuals’’ (7. 
e., those holding land in the irrigation dis- 
trict), ‘‘and the interest of the public is 
nothing more than that indirect and collat- 
eral benefit that it derives for every improve- 
ment of a useful character that is made in the 
State.’’ 

A fatal objection to the maintenance of the 
legislation under the right of eminent domain, 
he asserted, is that if it is to be regarded as 
undertaken by the public primarily as a matter 
of public concern, the assessment upon the 
landowners must be limited tothe benefits im- 
parted, which is not the case with this statute. 
Wurtzv. Hoagland, 114U.S. 613 ; Tide-water 
Co. v. Coster, 18N.J. Eq. 527. If the act is to 
be maintained at all it must be under the 
power of assessment for local improvements, 
but there is no reason why this power more 
than any other can be exercised without ‘‘due 
process of law.’’ And as the whole scheme 
of irrigation as to that district was experi- 
mental, he thought it arbitrary and unjust to 
take aman’s property ‘‘without affording him 
any opportunity to show the insufliciency of 
that very thing which forms the basis of the pro- 
ceédings under which the takingis to occur.’’ 

The decision of Judge Ross has met with con- 
siderable adverse criticism, which seems to be 
well founded. The American Law Review 
in a recent issue (29 Amer. Law Review, p. 
915) contains a vigorous denunciation of the 
opinion, though it is fair to say that much of 
it bears on the question of expediency rather 
than of law. It is shown, however, that the 
decision is opposed by many respectable 
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cases, and that it is directly in the teeth of 
some adjudications of the United States Su- 
preme Court, so far as federal questions are 
involved in it. Wurtz v. Hoagland, 114 U. 
S. 606; Hager v. Reclamation District, 111 
U. S. 701; Barbierv. Connelly, 115 U.S. 31 
The Harvard Law Review for December also 
attacks the decision upon the ground that the 
turning of large tracts from deserts into gar- 
dens, which was the object of the act, was 
not purely a private enterprise, and was a 
suitable field for legislative consideration, 
citing by way of illustration Paxton Irriga- 
tion Co. v. Farmers Irrigation Co. (Neb.), 
64 N. W. Rep. 343. A review of the decis- 
ions on the subject will certainly justify the 
assertion, applicable to cases of this character, 
that what constitutes a public use is a legis- 
lative question, with the decision of which the 
judiciary will not interfere, unless an abuse 
of legislative discretion be very obvious. It 
is quite probable that the United States Su- 
preme Court will reverse the case and up- 
hold the statute, a result which, considering 
the great importance of the measure to the 
people of some of the western States, is very 
desirable. 








NOTES OF RECENT DECISIONS. 


ConstTITUTIONAL LAw—RiIGHTs OF MEMBERS 
oF THE LEGISLATURE TO HoLp Orrice.—A 
constitutional question of more than ordinary 
interest arose in State v. Sutton, 65 N. W. 
Rep. 262, decided by the Supreme Court of 
Minnesota. Article 4, § 9, of the constitu- 
tion of that State, provides as follows: ‘‘No 
senator or representative shall, during the 
time for which he is elected, hold any office 
under the authority of the United States or 
the State of Minnesota, except that of post- 
master.’’ It was held that, under this con- 
stitutional provision, the disability of a mem- 
ber of the legislature to hold office does not 
cease until the expiration of the full period 
of time for which he was elected. 





CriminaL Law — BurGiary — Construc- 
TION OF StTaTutTEs.—The doctrine of ejusdem 
generis in the construction of statutes was 
applied by the Supreme Court of Missouri in 
the case of State v. Schuchmann, 33S. W. 
Rep. 35, to the phrase ‘‘other building,’’ as 





—= 
used in Rev. St. 1889, § 3526, making j 
burglary for any person to break and ente 
any ‘‘shop, store, booth, tent, warehouse 
other building,’’ etc. The court held thy 
this means a building of like kind with thoy 
enumerated, and does not, therefore, embrag 
a ‘‘chicken house building.’’ The cou 
cited Rex v. Inhabitants, 7 Bam. & C, B 
596 ; Ex parte Hill, 3 Car. & P. 225; City of 
St. Louis v. Laughlin, 49 Mo. 559; Cityo 
St. Louis v. Bowler, 94 Mo. 633; Chegaray 
v. Mayor, 13 N. Y. 220; In re Swigert, ily 
Ill. 83; Bocher v. Com., 103 Pa. St. 52; 
Brooks v. Cook, 44 Mich. 617; People y, 
Richards, 108 N. Y. 137; State v. Staller, 3 
Iowa, 324; State v. McCrum, 58 Minn. 154, 
The case of State v. Hecox, 83 Mo. 532, wa 
in terms repudiated. Gantt, P. J., dissented 
from the conclusion of the court in a vigorous 
opinion. 


ConsTITUTIONAL LAW — TAXATION — For 
EIGN BurtpinG AND Loan Assoctation,—A 
late legislature of Kentucky passed an act 
imposing a tax upon foreign building ani 
loan associations. It required such com 
panies doing business in the State to pay 
to the State two per cent. of their gross 
ceipts. The act was assailed upon the ground 
that it was in contravention of the constitt 
tion, but the Supreme Court of Kentucky 
has recently declared the act constitutional, 
Southern Building & Loan Association ¥ 
Norman, 328. W. Rep. 942. They hold that 
such tax isin the nature of a tax on the franchise 
of doing business in theState, and, therefore, 
does not violate Const. § 174, providing that 
all property shall be taxed in proportion t 
its value, but authorizing the imposition d 
taxes on franchises. Nor, they say, is such 
act unconstitutional as impairing the oblige 
tion of previous subscription contracts be 
tween the corporation and its stockholders, 
and it is not .unconstitutional as an interfer 
ence with interstate commerce. The burdeté 
imposed on foreign associations being stb 
stantially the same as those imposed @ 
domestic associations, they also hold the at 
is not unconstitutianal as denying to the # 
sociation the equal protection of the laws. 


PrincipaL AND AGEentT — AuTuoritY @ 
Acrnt—Norice.—The Supreme Court of Ne 
braska decides, in Johnson v. Milwaukee 
and W. Inv. Co., 64. N. W. Rep. 1100, tha 
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one dealing with the agent of a business cor- 
poration in a matter relating to its business 
qperations, and not involving its corporate 
functions, is not charged with notice 
af its by-laws. Therefore the appar- 
ent authority of such agent cannot be 
extended or restricted by such by-laws, 
in the absence of actual. notice thereof; 
that where a principal has by his voluntary 
att placed an agent in such a situation that 
4 person of ordinary prudence, conversant 
with business usages and the nature of the 
particular business, is justified in presuming 
that such agent has authority to perform a 
particular act, and therefore deals with the 
agent, the principal is estopped, as against 
such third persons, from denying the agent’s 
authority. Whether or not an act is within 
the scope of an agent’s apparent authority is 
tobe determined under the foregoing rule as a 
question of fact from all the circumstances of 
the transaction and the business, and that ev- 
idence of such apparent authority is not re- 
tricted to proof of general custom, or to 
poofrthat the agent had previously per- 
formed similar acts to the knowledge of the 
principal. —The nature of the business, usage 
wt amounting to a general custom, and 
the fact, if it exists, that the principal is at a 
great distance, and the agent apparently en- 
tly in charge of the business, may, in 
foper cases, be, among other things, ele- 
ments for consideration. 





Necuicence — Presumption.—In Sheridan 
\. Foley it is held by the Supreme Court of 
Nev Jersey that where one engaged in laying 
‘ewer in a building is injured by a falling 
trick, in the absence of explanation by the 
‘tractor doing the brickwork, it will be 
mtésumed that it occurred from want of rea- 
able care on his part, and he is liable for 
injuries received. The court says: 


While it is true, as a general principle, that mere 
Woof of the occurrence of an accident raises no pre- 
‘uption of negligence, yet there isa class of cases 

this principle does not govern,—cases where 

f accident is such as,in the ordinary course of 

Would not have happened if proper care had 
used. In such cases the maxim, “Jes ipsa 
r,’ is held to apply, and it is presumed, in the 
of explanation by the defendant, that the ac- 
tarose from want of reasonable care. A lead- 
te On this subject is Kearney v. Railway Co., L. 

RQ, B.411; 7d. (on appeal) L. R. 6 Q. B. 759. The 
Were that the plaintiff was passing along a high- 
Undera railway bridge when a brick fell from 
®ithe piers on which the girders of the bridge 








rested, and injured him. A train had passed over the 
bridge shortly before the accident, but the evidence 
failed to disclose whether it was a train of the defend- 
ant company, or of another railway company which 
also used the bridge. The bridge had been built and 
in use for three years. The court of queen’s bench 
held that the maxim, “Res ipsa loquitur,” applied; 
that, as the defendants were bound to use due care in 
keeping the bridge in proper repair, so as not to in- 
jure persons passing along the highway, so unusual 
an occurrence as the falling of a brick was prima 
facie evidence from which the jury might infer neg- 
ligence in the defendants; and the principle was 
unanimously affirmed by the court of exchequer cham- 
ber on the argument ofthe appeal. Another case, 
quite similar in its facts to the one now before us, 
where this principle was applied, is that of Byrne v. 
Boadle, 2 Hurl. & C. 722. In that case the plaintiff 
was injured by the falling of a barrel from the win- 
dow of the defendant’s shop. There was no evidence 
to show what caused the barrel to fall, nor was there 
any direct evidence to connect the defendant or his 
servants with the occurrence. Pollock, C. B., in dis- 
cussing the question of the defendant’s liability, said: 
“There are certain cases in which it may be said, ‘res 
ipsa loquitur,’ and this seems one of them. * * * It 
is true that there are many accidents from which no 
presumption of negligence can arise, but this is not 
so in all cases. Suppose, in this case, the barrel had 
rolled out of the warehouse and fallen on the plaint- 
iff. How could he possibly ascertain from what cause 
it occurred? It is the duty of persons who keep’bar- 
rels in a warehouse to take care that they do not roll 
out; and I think that such a case would, beyond all 
doubt, afford prima facie evidence of negligence. A 
barrel could not roll out of a warehouse without some 
negligence, and to say that a plaintiff, who is injured 
by it, must call witnesses from the warehouse to 
prove negligence, seems to me preposterous. So, in 
building or repairing a house, if a person passing 
along the road is injured by something falling upon 
him, I think the accident alone would be prima facie 
evidence of negligence.”” In our own State, in the 
case of Bahr v. Lombard, 53 N.J. Law, 233, 21 Atl. 
Rep. 190, and 23 Atl. Rep. 167, this maxim was fully 
commented upon and applied. The facts in the pres- 
ent case bring it within the application of this princi- 
ple. The bricks were in the custody of the defend- 
ant’s servants at the time when this one fell, and it 
was their duty to so handle them as not to endanger 
other persons, who were engaged in other work upon 
the same premises. This brick could not have fallen 
of itself, and the fact that it fell, in the absence of ex- 
planation by the defendant, raisesa presumption of 
negligence. If there are any facts inconsistent with 
negligence it is for the defendant to prove them. 





NEGOTIABLE INSTRUMENT — Bona Five 
Ho_pER—SECURITY FOR PRE-EXISTING DEBT. 
—In the dissenting opinion of Conaway, J., 
to the conclusion of a majority of the Supreme 
Court of Wyoming in the case of Rock Springs 
Nat. Bank v. Luman, 42 Pac. Rep. 881, the 
following valuable summary of the holdings 
of the different courts, on the subject of 
whether one who takes negotiable paper, as 
collateral security for a pre-existing debt is a 
bona fide holder for value, appears: 
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In the following States a holder of negotiable paper 
taken as collateral security for a pre-existing debt is 
not a holder for value, under the rule cutting off un- 
disclosed equities: Alabama: Fenouille v. Hamilton, 
35 Ala. 319; Connerly v. Insurance Co., 66 Ala. 432; 
Reid v. Bank, 70 Ala. 200. Arkansas: Bertrand vy. 
Barkman, 13 Ark. 150. Iowa: Ruddick vy. Lloyd, 15 
Towa, 441; Davis v. Strohm, 17 Iowa, 427. Kentucky: 
Alexander vy. Bank, 2 Mete. (Ky.) 534; May v. Quimby, 
3 Busb, 96; Breckinridge v. Moore, 3B. Mon. 629. 
Maine: Nutter v. Stover, 48 Me. 163; Bramhall v. 
Beckett, 31 Me. 205. Minnesota: Becker v. Bank, 1 
Minn. 311 (Gil. 248). Mississippi: Brooks v. Whitsen, 
7 Smedes & M. 513. New Hampshire: Williams v. 
Little, 11 N. H. 66; Jenness v. Bean, 10 N. H. 266; 
Fletcher vy. Chase, 16 N. H. 38; Rice v. Raitt, 17 N. H. 
116. New York: Moore v. Ryder, 65 N. Y. 488; Com- 
stock v. Hier, 73 N. Y. 269. Ohio: Roxborough y. 
Messick, 6 Ohio St. 448; Pitts v. Foglesong, 37 Ohio 
St. 676. Pennsylvania: Ashton’s Appeal, 73 Pa. St. 
158; Royer v. Bank, 83 Pa. St. 248; Pratt’s Appeal, 77 
Pa. St. 378; Maynard v. Bank, 98 Pa. St. 250. Ten- 
nessee: King v. Doolittle, 1 Head, 77. Wisconsin: 
Bowman v. Van Kuren, 29 Wis. 209; Body v. Jewsen, 
33 Wis. 402. The following States hold directly to the 
contrary: California: Frey v. Clifford, 44 Cal. 335; 
Davis v. Russell, 52 Cal. 611. Connecticut: Roberts 
v. Hall, 37 Conn. 205. Georgia: Gibson v. Conner, 3 
Ga. 47; Bond v. Bank, 2 Ga. 92; Meadow v. Bird, 22 
Ga. 246. Illinois: Bank vy. Cheeney, 87 Ill. 602; Mix 
v. Bank, 91 Ill. 20. Indiana: Straughan y. Fairchild, 
80 Ind. 200. Louisiana: Giovanovich vy. Bani, 26 La. 
Ann.-15; Bank v. Gaiennie, 21 La. Ann. 555. Mary- 
land: Maitland vy. Bank, 40 Md. 540. Massachusetts: 
Le Breton v. Peirce, 2 Allen, 8; Paine v. Furnas, 117 
Mass. 290; Fisher v. Fisher, 98 Mass. 303; Stoddard v. 
Kimball, 6 Cush. 469. Mississippi: Fellows v. Harris, 
12 Smedes & M. 462. Missouri: In this State courts 
hold positively both ways. The holder of negotiable 
paper as collateral security for an antecedent in- 
debtedness isa holder for value according to Grant 
v. Kidwell, 30 Mo. 455; Institution v. Holland, 38 
Mo. 49, and Paulette v. Brown, 40 Mo. 52. He is nota 
holder for value according to Goodman v. Simonds, 
19 Mo. 106, and Brainard v. Reavis, 2 Mo. App. 490. 
New Jersey: In this State the holder of collateral is a 
holder for value under the rule: Allaire v. Harts- 
horne, 21 N. J. Law, 665; Armour v. McMichael, 36 N. 
J. Law, 92. And in Rhode Island: Bank v. Carring- 
ton, 5R. I. 515; Cobb v. Doyle,7 R.1 550. And in 
South Carolina: Bank v. Chambers, 11 Rich. Law, 
657. And in Texas: Greneaux vy. Wheeler, 6 Tex. 
515. And in Vermont: Atkinson v. Brooks, 26 Vt. 
569. 

This has always been the doctrine of the federal 
courts of the United States and of the courts of En- 
gland. See Brooklyn City & N. R.Co. v. National 
Bank, 102 U. S.14. Inthe forcible language of Jus- 
tice Clifford: ‘‘Not only every court, but every judge 
of every court, in that country, concurs in the propo- 
sition that the holder of such a negotiable security, 
before maturity, as collateral toa pre-existing debt, 
without notice of any prior equities, isa bona Jide 
holder, for value, in the usual course of business, and 
that his title to the instrument is good, and wholly 
unaffected by any such prior equities between the 
antecedent parties.” Itis to be remembered in this 
connection that by a stronger reason is the holder un- 
affected by any undisclosed equities of unknown par- 
ties, because the parties are unknown, and there is no 
clue to them or their equities, as there is in the case 
of prior parties to a bill or note. 








In addition to the States mentioned where the 
holder of negotiable paper as collateral security tog 
pre-existing indebtedness is a holder for value against 
undisclosed equities, the following States hold thats 
transfer in payment of a pre-existing indebtedness jg 
a transfer for value under the rule: Alabama: May- 
bury v. Morris, 62 Ala. 116; Reid y. Bank, 70 Ala, 9, 
Arkansas: In this State the payment must be abo 
lute and unconditional. Bertrand y. Barkman, 13 
Ark. 150. Iowa: In this State payment is sufficient, 
Pond y. Agricultural Works, 50 Iowa, 596, Kep- 
tucky: Inthis State payment is considered as su. 
pending the right of action on the original demand, 
and as a sufficient consideration under the rule, 
Alexander y. Bank, 2 Mete. (Ky.) 5384; May v. Quimby, 
3 Bush, 96; Breckiaridge v. Moore, 3 8. Mon. 6%, 
Minnesota: In this State payment is sufficient. Steyep- 
son v. Hyland, 11 Minn. 201 (Gil. 128). And in Mis 
sissippi: Love v. Taylor, 26 Miss. 574; Emanuely, 
White, 34 Miss. 63. And in Pennsylvania: Bardsley 
v. Delp, 88 Pa. St. 420. And in North Carolina: Red. 
dick v. Jones, 6Ired. 107. And in Wisconsin: Stevens 
v. Campbell, 13 Wis. 875. And in Maine: Bramball 
v. Beckett, 31 Me. 205. And in Ohio: Roxborough y. 
Messick, 6 Ohio St. 448. Andin New York: In this 
State, Chancellor Walworth, during the long time he 
was on the bench, held to the doctrine that payment 
of a pre-existing debt was not a valuable or sufficient 
consideration for the transfer of negotiable paper, as 
against undisclosed equities of third parties. Stalker 
v. McDonald, 6 Hill, 93; Dickerson y. Tillinghast,4 
Paige, 235. He thus applied his powerful shoulder to 
the judicial car, and shunted it off the track, andno 
judge or courtin that State has seemed disposed to 
attempt toreplace it. But, by a slow and laborious 
process, the courts of the State of New Yerk have laid 
a new track between the old track and the line upon 
which Chancellor Walworth left the car, and have 
placed the car upon the new track. They do not hold 
that a transfer of negotiable paper as collateral se 
curity for a pre-existing debt is for value under the 
rule barring undisclosed equities, but that a transfer 
in payment is, whether the payment be absolute or 
conditional. Bank v. Babcock, 21 Wend. 499; Bank 
v. Scoville, 24 Wend. 115; Brown v. Leavitt, 31 N.Y. 
118; Stettheimer v. Meyer, 33 Barb. 215; Bank v. Gil 
liland, 28 Wend. 311; Bank v. Franklin, 55 N. Y. 28; 
Insurance Co. v. Church, 81 N. Y. 225; Mayer 
Heidelbach, 123 N. Y. 343, 25 N. E. Rep. 416. In Ter 
nessee alone it is held that payment is not a sufficient 
consideration under the rule (Wormley v. Lowry, ! 
Humph. 470); but this rule does not apply to ana 
commodation indorsement, made generally, and with- 
Out restriction (Kimbro vy. Lytle, 10 Yerg. 417); 20 
where the pre-existing debt is in the form of a note, 
with an indorser, which note is surrendered. Nichol 
v. Bate, Jd. 429. These cases must involve the fr 
markable result that, if two parties sign a note # 
principals, its surrender is not a valuable consider 
tion, under the rule; but if one sign as principal, and 
the other asindorser, the surrender of the note iss 
valuable consideration, under the rule barring undis 
closed equities. 

The federal courts and the courts of England hold 
in accordance with our State courts, excepting Te 
nessee. The reason of the rule is stated by an Br 
glish court in the following language: ‘The title to 
a bill on account ofa pre-existing debt, and payable 
at a future day, does not rest upon the implied agre 
ment to suspend his remedies. The true reason is 
given by the court of common pleas in Belshaw ¥. 
Bush, 11 C. B. 191, as the foundation of the judgmett 
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in that case, namely, that a negotiable security given 
forsuch @ purpose is a conditional payment of the 
debt, the condition being that the debt revives if the 
security is not realized. 





RIGHT OF MEMBERS OF BENEFIT 
SOCIETIES TO SICK AND DISTRESS 
BENEFITS. 





1, Nature of the Society and Contract.— 
Organizations which confer upon their mem- 
bers ‘in good standing’’ pecuniary aid in 
event of sickness or other disability are not 
regarded by the law as charitable associations, 
in the sense of conferring benefits without 
consideration. The payment of such benefits 
is not voluntary and to be considered in the 
nature of a gift, but in the fulfillment of an 
obligation legally created. In other words, 
it is simply carrying out the provisions of an 
express contract by and between the mem- 
ber and the society.' Such organizations are 
viewed in the nature of societies for the mu- 
tual insurance of their members against sick- 
ness, accident, misfortune and the like.? The 
members bind themselves to pay dues, assess- 
ments, contributions, etc., into the common, 
or society, fund ; and the society, on its part, 
contracts to contribute pecuniary assist- 
ance to its members in case of need, in 
accordance with its constitution, by-laws, 
rules and regulations. Such laws, together 
with the certificate of membership of the 
member, create the obligation, or contract, 
by which the right to receive and the duty to 
give are controlled. These principles apply 
whether the society is incorporated under 
general or special laws, or merely a volun- 
tary unincorporated association. The mem- 
bership constitutes a very important property 
right, entitled to full protection under the 
law. In an unincorporated, or voluntary, 
association or soviety, the articles of associa- 
tion, or constitution, correspond to the char- 
ter of a corporation—both alike constituting 
the fundamental contract which the members 
and the society must faithfully observe.’ It 
seems proper to remark that the rules, etc., 
respecting sick and distress benefits, must not 


1 Bolton v. Bolton, 73 Me. 299. 

* Dolan v. Court Good Samaritan, 128 Mass. 437; 
Bauer vy. Samsoh, etc. Lodge, 102 Ind. 262; Gorman 
Y. Russell, 14 Cal. 532. 

5 Bray v. Farwell, 81 N. Y. 600; Rosenberger v. Ins. 
Co., 87: Pa. St. 207, 217; Bergman vy. St. Paul Mut. 
Bldg. Ass’n, 29 Minn. 275. 





be contrary to the society’s charter, if incor- 
porated,‘ or articles of association, if unin- 
corporated.® Likewise they must not be 
contrary to the federal or State constitution, 
or laws, or against public policy,® or against 
the general municipal law,’ and in accordance 
with the doctrine of the best considered cases, 
such regulations must be reasonable and not 
oppressive or detrimental to the best interests 
of the society. However, many respectable 
authorities hold that the latter limitation does 
not obtain with respect to voluntary unincor- 
porated societies; but on the other hand, 
such organizations are at liberty to impose 
all unreasonable regulations which may suit 
the fancy of the controlling element, and 
which are binding upon all the members, if 
they do not violate public policy or positive 
law.’ When the question as to the power of 
a particular society to confer sick and dis- 
tress benefits arises, the whole scope and pur- 
pose of the association is to be considered. 
If the society is incorporated the power must 
exist in the charter, and if unincorporated, 
in the articles of association. In some socie- 
ties such benefaction is discretionary only,'° 
as where the rules merely provide that mem- 
bers becoming sick or disabled may be en- 
titled to relief.” 

2. Character of Sickness or Disability.— 
The character of the sickness or disability 
entitling the member to receive benefits de- 
pends upon the interpretation of the regula- 
tions of the particular society, as applied to 
the facts of the case. In one case it was 
held that partial paralysis resulting from an 
accidental pistol shot, which disabled the 

4 Ins. Co. v. Harvey, 45 N. H. 292, 299; Masonic Ins. 
Co. v. Miller, 18 Bush (Ky.), 489; Equitable Life 
Assur. Co. v. McLenan (Tenn.), 6 Ins. L. J. 124; Dili- 
gent Fire Co. v. Commonwealth, 75 Pa. St. 291. 

5 Powell v. Abbott, 9 Weekly N. of C. (Pa.) 231. 

6 People v. St. Franciscus Beney. Soc., 24 How. Pr. 
(N. Y.) 216; Price v. K. of H., 68 Tex. 361; Am. L. of 
H. v. Perry, 140 Mass. 580; Harrison vy. Hoyle, 24 
Ohio St. 254. 

7 State v. Williams, 75 N. C. 184. 

8 Alnutt v. Subsidiary High Court, 62 Mich. 110; 
Fire Engine Co. v. Com., 93 Pa. St. 264; Cartan v. 
Father M. Soc., 9 Daly (N. Y.), 20; Fritz v. Much, 66 
How. Pr. 74. 

9 People v. Board of Trade, 80 II]. 134, 187; Fuller 
y. Plawfield Academy, 6 Conn. 532, 544; Kehlenbeck 
v. Logeman, 10 Daly (N. Y.), 447; State vy. Georgia 
Medical Soc., 38 Ga. 608, 626; Grosvenor vy. United 
Soc., 118 Mass. 78. 

10 Ancient Order of U. W. v. Moore (Ky.), 6 Ins. L. 
J. 589. 


ul Eaton v. Sup. iat. K. of H., U.S.C. C., 8. D. 
of Ohio, 22 Cent. L. J. 560. 
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member from work, required the society to 


pay benefits."2 Where the constitution pro- 
vides that relief may be furnished on account 
of sickness or ‘‘other physical disability,’’ 
the society may give relief to members who 
shall have attained the age of seventy-five 
years, for the reason that such age may be 
considered a ‘physical disability.’’ In one 
case benefits were conferred upon one ‘‘per- 
manently disabled from following his or her 
usual or other occupation.’’ The rules of 
the society defined such disability to be one 
which ‘‘permanently prevented the member 
from following any occupation whereby he or 
she can obtain a livelihood.’’ A member be- 
coming disabled from following his own pro- 
fession, but capable of working at another, 
wholly dissimilar, is not entitled to benefits.“ 
‘*Total disability’’ is usually a question of 
fact. That which would be total disability 
in one case might not be in another. Thus, 
the loss of a hand by a lawyer might inter- 
fere but slightly in the transaction of his 
business, or in the performance of his work, 
while to a man who had learned a particular 
trade by which he had always earned his liv- 
ing, and was entirely ignorant of all other 
trades or business it might prove to be a 
much more serious disability. Ordinarily 
the loss of the fingers of the hand does not 
constitute total disability from the perform- 
ance of ‘‘any kind of labor or business.’’!® 
But the loss of the fingers of one hand by a 
switchman on a railroad entitles such switch- 
man to benefits where no question is raised 
as to his ability to earn a livelihood by any 
other kind of business, ugder the constitution 
of a society which provides that a ‘‘member 
who by reason of a disability * * * be- 
comes unable to direct or perform the kind 
of business or labor which he has always fol- 
lowed, and by which alone he can thereafter 
earn a livelihood, shall be deemed entitled to 
disability benefits.’ The language ‘‘totally 
and permanently disabled from following his 

12 Smith v. Society, 12 Phila. (Pa.) 380. 

18 Supreme Council v. Fairman, 62 How. Pr. (N. 
Y.) 386. 

M4 Albert v. Order of Chosen Friends, 34 Fed. Rep. 
7) 

“ Hutchinson v. Supreme Tent K. M. of the World, 
22 N. Y. Supp. 801. 

16 Knapp v. Assn.,53 Hun (N. Y.), 84; Saveland 
v. F. & C. Co., 67 Wis. 174; Lyon v. Assurance Co., 46 
Iowa, 631; Young v. Ins. Co., 80 Me, 244. 

17 Hutchinson vy. Sup. Tent K. M. of W., 22 N. Y. 


or her usual occupation’’ has been construed 
to mean such disability as will prevent the 
member from earning a livelihood, and in de. 
termining such question the mental and phys. 
ical capabilities of the person should be 
considered. And, in such case assistance 
to pursue an occupation by wearing an ap. 
pliance, such as a truss, will not lessen the 
character of the disability as a total One, 
when the use of the appliance would endap. 
ger life, or would result in intolerable dis. 
comfort.'* Generally, ‘‘total disability” 
from pursuing one’s usual employment means 
inability to prosecute it in the usual manner,” 
Yet ‘‘total disability’ from transacting busi- 
ness of any kind cannot be construed to 
mean ‘‘partial disability,’’*° but the total dis. 
ability must be shown.”! 
is given for the period of continuous total 
disability only, an instruction to the jury 
that total disability meant inability to do 
substantially all kinds of his accustomed 
labor, to some extent, is erroneous.” It hag 
been held that the words ‘‘sickness”’ and 
‘‘ilIness’’ apply solely to diseased conditions 
of the organs of the human system. Hence 
a by-law giving relief ‘‘in case of sickness,” 
where the member is not able to attend to his 
daily labor, does not extend to the case of a 
permanent bodily injury—as fracture of the 
thigh—which does not affect the general 
health of the injured.” Insanity is held 
to be a disease, included within the term 
‘‘sickness.’’** And the Supreme Court of 
Pennsylvania has held that insanity is a 
‘‘disability,’’ within the constitution and by- 
laws of a society providing benefits to a mer- 
ber ‘‘who through sickness or other disability 
is unable to follow his usual business or some 
other occupation, whereby he may earn 4 
livelihood for himself and family.’’ The use 
of the words ‘‘or other disability’’ clearly in- 





18 McMahon vy. Supreme Council, etc., 54 Mo. App. 
468. 

1% Lawyer v. U.S. Casualty Co.,8 Am. Law Reg. 
(U. §.) 283; 1 Big. Life & Acc. Ins., 289; Hooper. 
Acc. D. Ins. Co.,5 H. of N. 545; 6H. & N. 839; May 
on Ins., §§ 522, 523. 

20 Lyon v. Ry. Pass. Assur. Co., 46 Lowa, 631. 

21 Rhodes v. Ry. Pass. Ins. Co., 6 Lans. (N. Y.) 77. 
2 Saveland v. F. & C. Co., 67 Wis. 174, 30 N. W. 
Rep. 237. 

23 Kelly v. Ancient Order of Hibernians, 9 Daly (N. 
Y.), 289. 

24 Burton v. Eyden, L. R. 8 Q. B. 292; Pellazzino v. 
German Catholic St. Joseph Society, 16 Weekly Law 





Supp. 801. 


Bull. (Ohio) 27. 
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dicates that the purpose is to assist those 
who are incapacitated from earning their liv- 
ing by reason of sickness ‘‘or other disabil- 
ity.” ‘‘If insanity is not sickness, it is cer- 
tainly disability.’’” 

3. Benefits may be Lost, how ?—Members 
may by their own acts deprive themselves of 
benefits, as violating a rule, which denies re- 
lief where the disease or disability is superin- 
duced by debauchery, drunkenness, fighting, 
dueling or other disgraceful practices. Such 
regulations are held valid, for the organiza- 
tion possesses the power to provide that its 
members shall not indulge in those vices and 
crimes which multiply disease among them 
and thus deplete the society’s funds. ‘‘It 
will be difficult to construct an argument 
against its reasonableness. The law com- 
mends and fosters all institutions which lead 
to the practice of virtue. The motive it 
presents to good conduct is worthy of notice. 
What more powerful incentive than a knowl- 
edge on the part of the member that by a 
course of debauchery and crime he cuts him- 
selt off from all relief.’’* Ordinarily, de- 
linquency in dues and assessments deprives a 
member of benefits, as, generally, benefits 
areonly conferred upon those ‘‘in good stand- 
ing,’ which term usually means that the 
member must be ‘‘square on the books of the 
order.”” However, a rule providing that any 
member who shall be in arrears in dues and 
contributions for a period of three months or 
more shall be denied sick and distress bene- 
fitsfor a period of three months after liqui- 
dating his account, has been held to be un- 
reasonable. The judgment proceeds upon 
the ground that such rule subjects the mem- 
ber toa quasi penalty after the performance 
it his obligation to the society for a prospect- 
ve period. ‘The rule bases this deprivation 
won the omission of an obligation when such 
dbligation has been wholly performed.” 
Members sometimes cut themselves out of 
tet by resuming work during the period 
ecified in the rules, etc., but the Supreme 
Judicial Court of Massachusetts has held 
it Working two days during a period of 
tickness will not deprive one of benefits given 
W those incapacitated from working.” 


5 McCullough v. Ex ry >a. S 
M8, 19 Att, Rep. SS eee Assur., 133 Pa. St. 


& St. Mary’: B "1 Pa 
An. Corp. a paw. Soc. v. Buford, 70 Pa. St. 321, 4 





































4. Reduction and Suspension of Benefits. — 
Benefits may be reduced in amount where the 
exigencies of the society require it. A finan- 
cial embarrassment may be thus relieved ; 
and such action may be taken in event of ex- 
treme sickness among members. Likewise, 
benefits may be suspended altogether in 
proper cases.” Yet it must be remembered 
that such suspension and reduction are sub- 
ject to limitations. They must not affect 
rights to benefits already vested. They must 
not discriminate ; they must operate upon all 
the members equally, and they must be made 
by virtue of some reserved right in the mem- 
bership contract, as well as in the manner 
pointed out in the rules of the society. In 
conformity with the above doctrine, sick 
benefits of five dollars per week may be sus- 
pended until there shall be at least eight 
hundred dollars in the treasury, and will 
operate upon all members whose rights to 
benefits accrue after such suspension.” But 
sick benefits cannot be suspended or reduced 
after the right of a member to them has be- 
come vested, although such action is taken 
by virtue of a rule in force at the time the 
particular member joined the society. To 
illustrate: In one case, at the date of the 
member’s admission, and also at the time of 
his becoming disabled (here insane), three 
dollars weekly benefit. was provided. Sub- 
sequently the society limited its sick benefits 
to thirteen weeks per year. It was held that 
such reduction did not operate upon the in- 
sane member, and the court reasoned: ‘‘A 
right to amend was reserved. But it was a 
right to amend the by-laws, not to repudiate 

adebt. A by-law provides what the rights 
of members shall be in certain events, if they 
continue to pay their dues until such event 
happens; this, of course, by virtue of the re- 
served right, may be amended or repealed. 
But when the event happens, what was a 
contract depending upon a contingency, be- 
comes in lawadebt. The right to modify a 
contract does not include the right to repudi- 
ate a debt, any more than the reserved right 
of the legislature to repeal the charter of a 
corporation giving it the right to confiscate 
property.’’*' And in another case, we find 
oan McCabe vy. Father Mathew’s Soc., 24 Hun (N. Y.), 


30 St. Patrick’s Male Ben. Soc. v. McVey, 92 Pa. St. 
510, 513. 





5 Cartan vy. Father Mathews Soc., 3 Daly (N. Y.), 20. 
Genest y. L’Union St. Joseph, 141 Mass. 417. 








31 Pellazzino v. German Cath. St, J. Soc., 16 Week'y 
Bull. (Ohio) 27, criticising Figure v. Soc., 46 Vt. 362. 
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an additional illustration of this principle. 
The articles of association were amended, re- 
ducing the widow’s benefit from four to one 
dollar per month, after the death of the mem- 
ber, and it was ruled that such amendment, 
not being retroactive,the member’s widow was 
entitled to receive the monthly allowance 


named in the original articles. But courts 
have not always adhered to these sound prin- 
ciples. Certain modifications have been at- 
tempted which do not seem to harmonize with 
the doctrine of the decisions just cited. In 
a case before the Supreme Court of New 
York, at General Terms, the facts were: 
Sick benefits of four dollars per week were 
given to members of the ‘‘scarlet’’ degree. 
The particular sick member was of this de- 
gree, and becoming sick, drew benefits at the 
above rate for nearly three years, when the 
sick benefit regulation was modified to the 
effect that where a member has been sick 
and drawing benefits for twelve months, the 
society shall reduce the same to one dollar per 
week. The four dollar weekly benefit was paid 
during the following year, when it was imme- 
diately reduced. Such reduction was sus- 
tained on the ground that it operated upon all 
members alike and placed them on the same 
footing. That the society not only had the 
right, but was bound, to regulate its benefits 
for the advantage of all its members, making 
a reduction to prevent a depletion of its funds 
in case of general sickness among its mem- 
bers. The opinion of Westbrook, J., on 
the trial of the case, whose decision is re- 
versed, appears more logical. He said: 
‘*By the happening of the contingency pro- 
vided for—the sickness—the plaintiff’s right 
to the sum—four dollars per week—during 
his sickness or disability, became a vested 
one of which he could not be deprived. The 
contract is to be interpreted like any other 
contract for insurance, in which, as a rule, is 
incorporated a clause giving either the in- 
sured or insurer the right to end the risk. It 
would certainly be a somewhat novel con- 
struction of the clause conferring such power 
of termination to hold that after a loss had 
occurred to the insured, against which the 
agreement was to protect, the payment of the 


\ 


*2 Gundlack v. German Mech. Assn., 4 Hun (N. Y.), 
339. 
33 Poultney v. Bachman, 31 Hun (N. Y.), 49, over- 





sum stipulated for could be reduced or repy. 
diated by the insurer. Yet this, as it seem 
to me, is the precise position assumed by th 
defendant. Upon his becoming sick, as hy 
been before stated, the plaintiff’s right 
four dollars per week during the continuang 
of his illness became a vested one, and jt 
would be most unreasonable and unconsciop. 
able so to construe the by-laws giving th 
power of amendment as to confer upon th 
members of the lodge the authority to de 
prive him of that to which he had thus be 
come clearly entitled.’’ A peculiar decision 
is reported in the Vermont reports. Th 
facts were: By the rules of the society the 
widow of each member was to receive twenty: 
five cents per day as long as she remaineds 
virtuous widow. A member died, leavings 
widow. Afterwards the rules were amendei 
to the effect that such widow should recein 
twenty-five cents per day until she had wm 
ceived two hundred dollars, when her bene 
fits should cease. This action on the part 
of the society was sustained, the court holé 
ing that the limitation was applicable toal 
alike, and that the society possessed power 
to reduce its benefits to meet the exigencies 
of its funds. Evidently the court did nt 
think that the widow’s right to receive twer 
ty-five cents per week during her virtuous 
widowhood became vested immediately upo 
the death of her husband.* 
EvuGEene McQoium. 
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3 Figure v. Mutual Society of St. Joseph, 4 Vt 
362. 
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SEIZURE OF PRIVATE PROPERTY—CUSTOD 
OF POLICE—CRIMINAL EVIDENCE. 






NEWBERRY V. CARPENTER. 






Supreme Court of Michigan, December 24, 1895. 





Where a steam boiler exploded on the premises at 
relator, alleged to have been caused by the criminal 
negligence of the engineer, the court had no right, 
days after the accident, to order the boiler and engint 
into the custody of the police, but not to be re 
from the premises, to be used as evidence the 
trial of the engineer for manslaughter. 










GRANT, J.: The facts in this case are 3% fol- 
lows: The relator was the owner of a large? zZ 
ing in the city of Detroit, oceupied by a printitg 
establishment and other business enterprise A 
large number of persons were employed init. 4 











ruling same case in 62 How. Pr. 466, and 10 Abb, N, 
C. 252, 


steam engine and boilers were used in He . 
the building and situated in the basemenh 
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November 6, 1895, one or both of the boilers ex- 
ploded, completely wrecking the building, caus- 
ing the death of 37 persons, and injury to others. 
It was claimed by the prosecutor of the county 
that one Thompson, the engineer, caused the ex- 
plosion by his criminal negligence in the man- 
agement of the engine and boilers, and is there- 
fore guilty of manslaughter. An indictment was 
promptly returned by the grand jury against him, 
charging him with that crime. Immediately af- 
ter the explosion the police department of the 
city of Detroit took possession of the building, 
and removed the debris and the bodies of those 
killed. On November 16th, the prosecuting at- 
torney appeared before one of the circuit judges 
ofthe county of Wayne, and upon his verbal 
statement, without any sworn petition or affidavit, 
the following order was made: ‘On motion of 
0. F. Hunt, assistant prosecuting attorney, and 
after hearing argument of H. E. Boynton and 
Otto Kirchner, friends of the court therein, it is 
ordered that the steam engine, boiler or boilers, 
and materials surrounding the same, and now 
upon the premises known as ‘45 and 47 Larned 
street, West,’ be and the same are ordered into 
the custody of the police department of the city 
of Detroit, as exhibits in said cause; the same, 
however, not to be removed from said premises. 
This order to remain in force only until the de- 
cision of a motion for injunction now pending 
before Judge Lillibridge, and subject to the terms 
ofan order this day made by him.”’ The relator 
moved to vacate this order, which the court re- 
fused, and the object to this proceeding is to set 
aside that order. Upon the hearing of this mo- 
tion the prosecutor filed an affidavit from which 
itappears that, after the police department took 
possession of the debris, an arrangement was 
made between him and Mr. Thompson, through 
his attorney, and the relator, that certain persons 
‘expert engineers) should, on behalf of the re- 
spective parties, have free access to the engines, 
boilers, machines, and the premises, for the pur- 
poses of examination. The learned prosecutor 
further states in his affidavit that this property 
is essential to be used as exhibits upon the trial 
of Mr. Thompson, as well as for the further in- 
vestigation into the causes of the disaster by the 
grand jury, and claims the right of the prosecu- 
tion to hold them until all criminal trials con- 
nected with the disaster are tried. It thus ap- 
pears that the prosecution had the entire control 
and charge of this property for a period of 10 
days prior to the making of this order, and have 
had ample opportunity for an examination there- 
of by the officers and experts to determine the 
cause of the disaster, so far as it can be deter- 
mined from these articles. 

The importance of this case to the relator is ap- 
parent from the statement of her counsel in their 
brief that she is threatened with civil suits for 
damages upon the ground that she was guilty of 
negligence. Not only, therefore, is she by this 
order deprived of her private property, which 








she may desire to use in her business, but may 
be deprived of the evidence which may establish 
her innocence of any fault. She is charged with 
no crime. The broad claim of the learned pros- 
ecutor is that the courts possess the power, upon 
his motion, to enter upon the premises of private 
persons, and seize any property which may, in 
his judgment, have any bearing upon a crime 
with which another is charged. Ifthe order in 
this case be sustained, it results in holding that 
a citizen’s team, with which he earns a liveli- 
hood, may be seized by the police authorities be- 
cause he believes that such team was used by an 
alleged criminal in the commission of a crime. 
If A be arrested, charged with arson in the burn- 
ing of B’s house, and there be some evidence in 
the house believed to connect A with the crime, 
the police authorities may seize and hold posses- 
sion of the house for months, and until the trial, 
and prevent the owner from rebuilding. So, un- 
der like circumstances, a manufacturer might be 
deprived of the possession of his property neces- 
sary for the successful carrying on of his busi- 
ness. Other illustrations will readily suggest 
themselves. The power is certainly an extraor- 
dinary one, and those who assert it ought to be 
able to find some common or statute law author- 
izing it. The exercise of power no more arbi- 
trary than this has caused revolutions. The 
learned prosecutor cites the following authorities 
in support of his contention: Whart. Cr. Pl. & 
Prac. § 60; Bishop New Cr. Proc. §§ 210, 211; Ex 
parte Hurn, 92 Ala. 102, 9 South. Rep. 515; Wool- 
folk v. State, 81 Ga. 551, 8 S. E. Rep. 724; Spald- 
ing v. Preston, 21 Vt. 9; O’Connor v. Bucklin, 59 
N. H. 589. These authorities do not even hint at 
such an arbitrary and broad power. The citation 
in Wharton says only that ‘‘those arresting a de- 
fendant are bound to take from his person any 
articles which may be of use as proof in the trial 
of the offense with which the defendant is 
charged.’’ The citation from Bishop goes no 
further. In Ez parte Hurn, money was taken 
from the possession of the prisoner, and delivered 
to the sheriff, who was afterwards served with a 
writ of garnishment at the suit of an attaching 
creditor of the prisoner. The sheriff paid the 
money into court, and asked instructions as to 
what he should do with it, while the prisoner 
asked an order for its restoration to himself. It 
was held that the case could not be reviewed 
upon mandamus. Many cases are cited and re- 
viewed in that decision, none of which sustain 
the present case. That court quotes with ap- 
proval the case of Boyd v. U. 8., hereinafter re- 
ferred to. The conclusion of the court in that 
case is that ‘“‘it isthe duty of an officer, having no 
other authority than the1ight to make the arrest, 
to search the party arrested, and seize and re- 
move from him the dangerous weapons found 
upon his person.” ‘That authority is confined by 


the decision to the seizure of articles found upon 
his person, and connected with the offense. In 
Woolfolk v. State, the respondent was charged 
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with murder. During the progress of the in- 
quest he was required to remove his clothing, and 
while so doing he made statements which were in- 
troduced upon the trial. It was objected that 
the circumstances surrounding the defendant 
amounted to force and compulsion, but the testi- 
mony was held proper. In deciding that case 
the court discusses the right of seizure, and 
speaks only of seizure from the person. In Spald- 
ing v. Preston, a large number of pieces of Ger- 
man silver, of the precise size and thickness of 
Mexican dollars, and made in that form for the 
purpose of being stamped and milled into coun- 
terfeit coin of that description, were taken by a 
sheriff from the person who was carrying them 
at the time to a place of manufacture, for the 
purpose of having them finished, so that he could 
put them in circulation as genuine coin, and were 
detained by the sheriff to be used as evidence 
against the person from whom they were taken, 
and also for the purpose of preventing their cir- 
culation. These were material to be used in 
counterfeiting. It was held that ‘“‘the owner of 
them, in the absence of evidence that they were 
put in that form without his knowledge, or 
against his consent, could not sustain trover 
against the sheriff therefor.*’ O’Connuor v. Buck- 
lin is another case of taking property found upon 
the person of the party accused. 

In my judgment, no case cited in the opinion 
of my brother, the chief justice, sustains the 
power here asserted. In Closson y. Morrison, 47 
N. H. 482, the property was taken from the per- 
son of the respondent, and was levied upon by 
attaching creditors while in the hands of the 
sheriff. The decision quotes the statute of that 
State authorizing search and seizure, and main- 
tains the right of the officer to take weapons from 
the prisoner, and also money or other articles of 
value found upon him, by means of which, if left 
in his possession, he might procure his escape. 
Bank v. McLeod, 65 Iowa, 665, 19 N. W. Rep. 
329, and 22 N. W. Rep. 919, is a similar case, 
where the property of the prisoner, taken from 
his person upon arrest, was attached in the hands 
of the officer. In Langdon v. People, 133 Ill. 382, 
24N. E. Rep. 874, the property seized was a 
forged official certificate. It was held not to be 
private property, and was seized upon a search 
warrant made upon due complaint. In the case 
of Boyd v. U. S., 116 U. S. 615, 6 Sup. Ct. Rep. 
524, Mr. Justice Bradley, in delivering the opin- 
ion of the court, quotes with approval the lan- 
guage of Lord Camden in Entick v. Carrington, 
19 Howell, St. Tr. 1029: ‘*No man can set his 
foot upon my ground without my license, but he 
is liable to an action, though the damage be 
nothing; which is proved by every declaration in 
trespass where the defendant is called upon to 
answer for bruising the grass, and even treading 
upon the soil. If he admits the fact, he is bound 
to show, by way of justification, that some posi- 
tive law has justified or excused him. The justi- 
fication is submitted to the judges, who are to 





look into the books, and see if such a justification 
can be maintained by the text of the statute lay, 
or by the principles of the common law. If no 
such excuse can be found or produced, the gj. 
lence of the books is an authority against the de. 
fendant, and the plaintiff must have judgment.” 
The right of search and seizure is very fully and 
ably discussed in the Boyd Case, at page 622 ¢ 
seq., 116 U. S., and page 524, 6 Sup. Ct. Rep. Ip 
Hibbard v. People, 4 Mich. 125, an act to author. 
ize the issue of warrant to seize liquor, and to re- 
tain it to abide the order of the court, and to be 
used in evidence upon a trial, was held to be un- 
constitutional. This decision was approved in 
Robison v. Miner, 68 Mich. 557, 37 N. W. Rep. 
21. 

The people of this State, through their legisla- 
ture, have made ample provisions for the seizure 
of property in criminal cases, and they are sum- 
marized as follows: (1) Personal property 
stolen, embezzled, or obtained by false pretenses: 
(2) counterfeit or spurious coin, forged bank 
notes, or other forged instruments, or any tools, 
machines, or other materials provided or pre- 
pared for making them; (3) obscene matter; (4) 
lottery tickets (5) gaming apparatus. Section 
9619, How. Ann. St., provides whatfshall be done 
with the articles so seized. These statutes are 
declaratory of the legislative will upon the sub- 
ject of search and seizure, and cannot be ex- 
tended by the courts to include the right to enter 
the inclosures of private citizens, and seize their 
lawful property, to be held as evidence against 
alleged criminals. No intimation is found in 
any statute of this State, or in any decision of this 
court, that a prosecutor may cause to be seized 
the property of third parties, the possession, 
ownership, and use of which are not prohibited 
by law, and which are useful and required in the 
legitimate prosecution of their businesses, and 
their private inclosures to be entered for that 
purpose. Such seizures are unwarranted, unrea- 
sonable and prohibited by the constitution of the 
United States and of this State. Important as is 
the proper administration of the criminal law, the 
power to administer must be exercised with due 
regard to the constitutional rights of the citizen, 
among which is the right to the possession and 
control of his lawful property. Justice Cooley 
says: ‘The only lawful mode of making search 
upon one’s premises is under command of search 
warrants, and these are allowed to discover sto- 

len or smuggled goods, or implements of gaming, 
and in afew other cases, for which provision 
must be found in the statutes. The authority to 
issue them is liable to great abuses, and the law 
is justly strict regarding their requirements.” 
Cooley, Torts, 295. See, also, Cooley, Const. 
Lim. 364-370; 2 Hare, Const. Law, 830; Potter v- 
Beal, 49 Fed. Rep. 793. 

The order of the circuit judge was without au- 
thority of law, and must be set aside. The writ 
will issue. 
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Norr.—The facts that in the decision of the princi- 

ease the appellate court reversed the trial court, 
and that one of the judges of the former dissented 
from the conclusion of the majority, is sufficient to 
show that the point decided is not by any means clear 
orfree from doubt. As appears from the dissenting 
opinion, the right to impound exhibits, even in a civil 
case, has been generally exercised by the courts, and 
the right to hold articles found in possession of a per- 
son charged with crime is not limited to such as are 
supposed to be stolen, butextends to evidentiary 
articles. itis not the fact that there is a contest over 
theownership of stolen goods that gives the people 
the right to retain them, but rather that they are of 
theres geste and evidential. The prisoner’s consent 
does not give them the right of possession as against 
the people. The right tothe possession and enjoy- 
ment of property must be subordinated to the law of 
overruling necessity. It is subject to the necessary 
burdens and restrictions imposed by the general po- 
lice power of the State, in order to secure the general 
comfort, health, security and protection of the citizen. 
The limitations upon the police power and its execu- 
tin donot embrace such reasonable judicial orders 
a3 may be found necessary in the course of the ad- 
pinistration of the criminal law for the detention of 
witnesses and the preservation of evidence. Thus, it 
isnot only the right but the duty of an officer making 
a arrest to take from the prisoner, not only stolen 
goods, but any articles which may be of use as proof 
inthe trial of the offense with which the prisoner is 
charged. Wharton, Cr. Pl. & Prac. (9th ed.) §§ 60, 61. 
He may take from the prisoner any articles of prop- 
ertywhich it is presumable may furnish evidence 
againsthim. Rex vy. O’Donnell, 7 Car. & P. 138. This 
rightof sequestration is plain, notwithstanding the 
property may be claimed by a third party, and stolen 
goods may be held as against the owner if necessary 
for use as evidence, however clear the title of the 
dsimant may be. Ex parte Hun, 92 Ala. 102, 9 South. 
Rep. 515; Closson v. Morrison, 47 N. H. 483; Bank v. 
McLeod, 65 Iowa, 665, 19 N. W. Rep. 829, and 22 N. W. 
“g 919; Woolfolk vy. State, 81 Ga. 551, 8S. E. Rep. 


The cases of Entick v. Carrington, 2 Wils. 275, Boyd 
1.0, 8., 116 U. S. 616, and Pattin v. Beal, 49 Fed. Rep. 
%, cited in the principal case, are, as claimed by the 
dissenting judge, cases of paper searches and seizures, 
and involves the right of the government to invade 
private premises and search among private papers 
for evidence of crime, and the right to compel the 
Production of one’s own private papers in a criminal 
prosecution as evidence against himself. These cases 
donot hold that all searches and seizures are unrea- 
fonable. They do hold that the invasion of the 
Ptivacy of one’s home, and the seizure of private 
Pipers and documents are an unreasonable search 
iid seizure, and are within, not only the article of 
the constitution prohibiting unreasonable searches 
ind seizures, but also the article that no person shall 
be compelled to give evidence against himself. The 
Minelpal case is not one where it is sought to com- 
vl relator to produce evidence against herself for she 
not the person charged. “It frequently happens,” 
ys the dissenting judge, “that animals affected with 

ious disease are killed by the public authorities 
loprevent the spread of the disease, and ifthe poor 
tan’s team had been stolen and taken from the thief 
necessity for its use would not necessarily deter- 
the owner’s right to its possession. If in a 

Patially burned building was found a package of 
‘mbustible material saturated with kerosene, 








would there be any question of the right of 
the authorities to take and preserve the package 
for use as evidence? Illustrations of what might 
readily be held to be unreasonable seizures 
could be multiplied without effort, but they would 
be without force. The prohibition is against unrea- 
sonable seizures, and all seizures are not regarded as 
unreasonable. The question here is whether this is 
an unreasonable seizure. Relator’s contention is that 
any impounding of any of her property for the pur- 
pose named is unwarranted. Because a man may not 
be put vut of his own house, it does not follow that a 
revolver or a steel drill or a knife may not be seques- 
tered for use as evidence in acriminal proceeding. 
Because a man’s team with which he earns a liveli- 
hood, which has been used by another to convey away 
stolen goods, may not be impounded, it does not fol- 
low that the status quo of an exploded boiler, the 
negligent use of which, resulting in the death of 37 
persons, is charged as manslaughter, and concerning 
which no claim is made of a desire for its use, nor 
does it appear but what it is useless gxcept for scrap 
iron, may not be preserved for use as evidence upon 
the jtrial {of jthe offense charged, especially as it is 
claimed by the record here that the police authorities 
have, since the explosion, been endeavoring to exer- 
cise a certain surveillance over it, and in that en- 
deavor a conflict between police officers, counsel for 
the accused, and the owner had arisen, and certain of 
the connections of the boiler had been spirited away. 

It is urged that some common or statute law au- 
thorizing such a seizure should be pointed out. The- 
cases referred to sustain the right to hold evidentiary 
articles, irrespective of the questian of ownership, 
and as against the owner; and no case can be found 
which disputes this right, or intimates that such arti- 
cles cannot be seized and impounded, where the rules. 
referred to in the Entick and Boyd Cases are not in- 
fringed. Those cases do not intimate that a search 
warrant may,not issue in a proper case for the discov- 
ery and seizures of evidences of crime. The officers 
of the law, to whom is committed the prevention and 
detection of crime and the collection of criminating 
evidence, are daily committing acts for which there is 
no express authority in the statutes or elsewhere in. 
the books.” 

In the recent notorious Holmes Case,:tried in the 
city of Philadelphia and reported in 52 Legal Intelli- 
gence, 739, the officers of the law in their efforts to se- 
cure criminating evidence entered upon {private 
property and excavated under cellar floors and else- 
where, and no one raised any question as to the right 
so todo. It cannot be said that the trial court, in the 
principal case, would not have the power had it been 
found necessary to compel witnesses to give sureties 
for their appearance or to commit them on refusal so 
todo. If this be true can it be seriously contended 
that this exploded boiler cannot be impounded. 
Concerning the question of jurisdiction under 
or by virtue of statute, the dissenting judge 
very aptly asks: Suppose that in the trial of 
a murder case the court deemed it material, 
in order that the ends of justice be subserved, 
that the body be exhumed; has the court no power in. 
the premises? Can it be true that a magistrate may 
commit the relator to prison, and that the circuit 
court, upon an indictment presented to it, has no au- 
thority respecting an article which has been before 
the grand jury, and which is, in and of itself, crimi- 
nating evidence? Is an exploded boiler, or the right 
of property therein, more sacred than the person? 
The right of an officer to pursue a fleeing criminal in 
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and upon my premises, and into my dwelling, does 
not depend upon the statute. There is no statute 
which authorizes an officer to take from a prisoner 
such evidence of guilt as may be found on the person 
—the bloody knife, the revolver with an empty cham- 
ber, garments stained with blood, the shoe or boot 
which fits the track, the coat with the missing button, 
the knife with the broken blade, the hat found at the 
scene of the crime. 








JETSAM AND FLOTSAM. 
MASTER AND SERVANT—IMPLIED OBLIGATION OF SERV- 
ANT TO ACT FAITHFULLY. 

In the case of Robb v. Green, 73 Law Term Rep. 
15, lately decided in the English Court of Appeal, it 
appeared that the defendant entered into the service 
of the plaintiffas manager of the plaintiff’s business. 
As manager he had access to the plaintiff’s books, 
and he surreptitiously copied therefrom a list of the 
names and addresses of the persons dealing with the 
plaintiff, with the view of using the list for his own 
benefit and to the detriment of the plaintiff, after 
‘leaving his service. The defendant set up a business 
of his own and used the list he had copied from the 
plaintiff’s books. It was held that the defendant had 
‘committed a breach of his implied contract to act with 
good faith towards the plaintiff. A judgment in an 
action by the master against the late servant was ac- 
cordingly affirmed in the sum of £150 damages, and 
the defendant was ordered to deliver up to the plaint- 
iff the list of names and addresses taken from the 
plaintiff’s books, and he was restrained from making 
further use of such list.— American Law Review. 








CORRESPONDENCE. 


LIABILITY OF EMPLOYERS FOR THE NEGLIGENCE OF 
CONTRACTORS. 


To the Editor of the Central Law Journal: 

In your issue of the JOURNAL of Feb. 7th, last, I 
have read with much interest an able article by Wm. 
Rogers Clay of Lexington, Ky., in which he discusses 
the legal question of “‘liability of employers for the 
negligence of contractors.” I have lately had a case 
involving this question which has been passed 
upon by the Supreme Court of Minnesota, and 
will soon appear in the Northwestern Reporter. 
It is the case of Stephen Schip v. Pabst Brew- 
ing Company, and the facts briefly stated were 
these: The defendant was the owner of an old di- 
lapitated stone building, six stories high, in the city 
of St. Paul, which, on account of age and imperfect 
construction, was about to fall down. It had become 
so dangerous that the building inspector of the city 
had condemned it and ordered it taken down by the 
defendant. ‘The defendant advertised for bids to 
take down and remove the old structure and received 
several bids, and let the job to one Charles Gorton, 
the lowest bidder. The complaint alleged, and it was 
admitted by the defendant for the purposes of the 
trial at least, that this man, Gorton, was an utterly in- 
competent and unfit person to perform this work and 
was insolvent; all of which the defendant knew be- 
fore it engaged him to perform the work. 

Schip, the plaintiff, was a common laborer and was 

















employed by Gorton to assist in tearing down thi 
building, and had no knowledge of Gorton’s incompe. 
tency, but was seriously injured while working upon 
this building. The defendant claimed Gorton was a 
independent contractor, and for that reason defend. 
ant could not be held liable to a servant of Gorton, 

The court in an opinion by Canty, J., hold that de. 
fen(ant is not liable to plaintiff for a personal injury, 
although it knowingly employed an incompetent anj 
insolvent contractor, whose carelessness and negli. 
gence caused the injury, to perform this dangerog 
work. 

I don’t think this is good law and it is certainly not 
supported by the considerations of justice. Judge 
Canty seemed to think the defendant was not liable 
because there were not sufficient cases cited as prece. 
dents to sustain plaintiff’s contention. Nearly all of 
the cases cited by Mr. Clay in his article were used 
and commented un, but we were told that Lawrence 
v. Shipman, 39 Com. 586, was not a case that sustained 
us, as well as other cases cited. 

Mr. Clay, in making certain exceptions to the gen 
eral rule that an owner is not liable for the acts of ap 
independent contractor, who pursues his own meth. 
ods as to doing the work, and the owner exercising no 
control over the work, says: ‘*The employer having to 
respond in damages where the case comes under one 
of these exceptions (viz: where he knowingly em 
ploys an incompetent contractor), he will be prompted 
to secure a skillful and reliable contractor, and 
to use every means to prevent the work being of 
such a character as will result in a nuisance or obyi- 
ously expose others to peril. 

Now, suppose he has taken all these precautions, 
will his liability for the negligence of the contractor 
tend to prevent the injury’ Certainly not. He may 
live in one city and the work be performed in another. 
At any rate, he can have no voice in employing ordi 
recting the contractor’s servants. The matter ha 
gone beyond his control. How, then, will the 
purpose of the law be best accomplished?” My a 
swer to the above is: if the owner secures a skillful 
and reliable contractor, the presumption overwhelm 
ingly is that no injury or accident would happen 
through the contractor’s negligence. The owner, 00 
doubt, protects himself from liability by placings 
dangerous piece of work in the hands of a competent 
contractor, but, on the other hand, when the owner 
knowingly places such work inthe hands of an it 
competent man, or incompetent contractor, if yo 
would call him such, why should not he, the ownel, 
be held liable? He has been guilty of doing the int 
negligent act which caused the injury, and his ai 
the proximate cause of the injury. There are a 
thorities which hold that the owner would be liable 
to a passer-by or to an adjoining owner, either to his 
person or property for the negligent acts of an inde 
pendent contractor, and we would like to know by 
what reason, sense or logic, should the owner he 
not liable to a servant of the contractor; the servalt 
being rightfully about the building lawfully and pror 
erly performing his work, and not guilty of contribut 
ing negligence. 

In this case, I established a sound and logical prop 
sition of law and the owner under such a state of 
should certainly be held liable, and it looks beggath 
indeed, to have a court defeat you because apparel 
you have not referred it to some authorities in poiat 
which specially sustain you. 

An able court (as our State Supreme Courts are 
supposed to be), don’t need authorities to establish 4 
sound legal principle, when a novel question arises;— 
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they don’t necessarily have to decide against a sound 
principle because there is an old precedent two 
hundred years old which once‘held otherwise, but 
they sometimes do so. 


St. Paul, Minn. S. P. CROSBY. 








BOOK REVIEWS. 


AMERICAN NEGLIGENCE CASES. 

This is the first volume of a new series of selected 
eases. It will contain a complete collection of all re- 
ported negligence cases decided in the courts of last 
resort of the States and the federal courts from the 
earliest times. The subjects are topically arranged 
with notes of English eases and annotations. It is 
edited by T. F. Hamilton of the New York bar. The 
range of subjects within the present volume is from 
animals to carriers of persons. The accumulation 
of cases uponthe subject of negligence and its con- 
stantly growing importance renders this series of 
more than ordinary value. The volume is a very 
large one, well printed and bound. It is published by 
Remick, Schilling & Co., New York. 


BOONE’S TEST BOOK OF LAW AND PRACTICE. 

This small sized volume of law and practice is 
founded upon a series of questions propounded by 
the Supreme Court of California during the last de- 
cade to successive classes of applicants for admission 
to practice in the courts of that State. The questions 
are within the range of those usually put to students, 
and the answers prepared by Mr. Charles T. Boone, 
a well known law writer, are clear, concise and satis- 
factory. The book should be of considerable value to 
students. Published by Reuben’s Old Law Book 
House, San Francisco. 


ABBOTT’S SELECT CASES ON EVIDENCE. 

This is a valuable compilation of the law of the evi- 
dence as applied during the examination of witnesses. 
It is in the shape of selected cases with notes by Mr. 
Austin Abbott. That gentleman is well known as a 
lawyer of ability, and a law writer of rare qualitica- 
tion. Whatever Mr. Abbott has done in the literary 
legal line has been well done, and this work forms no 
exception to that general rule. The book is full of 
exhaustive and well-prepared annotations to leading 
cases, the latter of which are well selected and!logically 
arranged. It is a book of nearly eight hundred pages. 
Published by the Diosey Law Book Company, New 
York. 
GENERAL PRINCIPLES OF THE LAW OF SALES. 

The author of this work, Mr. Reuben M. Benjamin, 
a distinguished professor of law inthe Bloomington 
Law School, published in 1889 a handbook of the 
“Principles of Contracts,’”? which was a well prepared 
and methodical statement of the fundamental princi- 
ples of contracts. The form of the present treatise on 
Sales is similar thereto and naturally followsit. Ina 
concise and clear manner it gives us the general prin- 
ciples regarding the American law pertaining to the 
sale of goods. Like the earlier work, too, it is in the 
shape of rules with comments and illustrations a man- 
ner of treatment which should commend it to the stu- 
dent of law. In successive chapters are stated the rules 
and subrules of law applicable to the formation of the 
contract of sale, conditions and warranties, effects of 
the contract, performance of the contract, rights of 





‘Sale of Goods Act”? which went into effect January 1, 
1894, and which is generally regarded as the best em- 
bodiment of the principles of the common law in re- 


lation to the sale of goods. In relation to the work it 
seems sufficient to say that the rules as laid down by 
the author are well expressed and present a satis- 
factory statement of the law as embodied in the best 
decisions, that the cases selected for illustration are 
the leading cases upon the various points, and that in 
addition the author has cited all the cases which shed 
light upon the propositions advanced. We commenced 
the work to students and to the profession. Itisa 
book of over three hundred pages and in its beauty of 
arrangement and type and general mechanical execu- 
tion reflects great credit upon its publishers, Bowen 

Merrill Co., Indianapolis & Kansas City. 








HUMORS OF THE LAW. 





“Now,” thundered an attorney, who was cross-ex- 
amining a female witness in Quarter Sessions Court 
recently, ‘“‘Weren’t you lately prosecuted in this 
court?” : 

“Well,” reluctantly admitted the witness,“ I was 
prosecuted for delicious mischief.” 


At a public dinner in Philadelphia some years ago, 
the presiding officer, with a cigar in hand, asked Mr. 
Evarts for a match, meaning that that gentleman 
should hand to him the box just beyond on the table. 
When Mr. Evarts said, “I have none,” the presiding 
officer rejoined, ‘“‘Very well, I shall have to introduce 
you as the matchless orator from New York.” And 
yet some people say that Philadelphia is “slow.” 
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1. ACTION—Commencement—Summons.—In issuing a 
summons to commence an action for the recovery of 
money, in order that the suit may be considered com- 
menced or pending, the justice who issues such sum- 
mons must sign it.—COLBORN v. BOOTH, W. Va., 23 8. 
E. Rep. 556. 

2. ADMINISTRATION—Allowance to Widow.—Where it 
did not appear that the first allowance to a widow was 
insufficient for her immediate necessities at that time, 
it was error for the court to make a second allowance 
two years afterwards.—PORTER V. PORTER, Mass., 42 N. 
E. Rep. 565. 

3. ADMIRALTY—Collision—Injuries to Passenger.—A 
steamer guilty of culpable negligence contributing to 
a collision is liable for resulting injuries to passengers 
on the other vessel, although the latter also may be 
guilty of fault contributing to the disaster.—THE 
WILLAMETTE, U.S.C. C. of App., 70 Fed. Rep. 874. 

4. ADMINISTRATOR — Declarations of Deceased. — 
Declarations of deceased that his estate was of a cer- 
tain value, and that he had a large sum of money in 
his house, is not competent in an action to remove his 
administrator for failing to account for moneys re- 
ceived.—IN RE WELCH’S ESTATE, Cal., 42 Pac. Rep. 1689. 

5. ADMIRALTY JURI DICTION—Maritime Contract.— 
Upon the trial of a libel to recover a balance of freight, 
respondent paid into court a certain amount conceded 
to be due, and the evidence showed thatthe remainder 
consisted of money advanced by the steamship com- 
pany to pay charges for railway transportation of the 
goods from an interior town to the port at which they 
were taken by the vessel: Held, that in respect to 
these advances the contract sued on was nota mari- 
time contract, and the libel must be dismissed for want 
of jurisdiction.—PACIFIC COAsT STEAMSHIP Co. V. FER- 
GUSON, U.S. D. C. (Cal.), 70 Fed. Rep. 870. 

6. ADVERSE POSSESSION—What Constitutes.—A gran- 
tee ofa lot and aright of way over a strip of an ad- 
joining lot, who uses the strip as a garden, with the 
consent of the lot owner, and with him maintains a 
fence between the strip and the rest of the lot, and 
maintains a gate at the outlet of the strip to the street, 
does not hold the strip adversely to the owner of the 
lot, where he never claimed title thereto other than as 
conveyed to him, and the lot owner paid the taxes 
thereon.—DOWNING V. DINWIDDIE, Mo., 388. W. Rep. 
470. p 


7. APPEAL FROM STATE COURT—Final Decree.—In 
general, if a case be remanded by the State appellate 
court to the lower court for further judicial proceed- 
ings in conformity with the opinion of the appellate 
court, the decree is not final, so as to authorize a re- 
view by the supreme court; and this is especially the 
case when the opinion to which the decree is required 
to conform does not appear.—UNION MoT. LIFE INS. 
Co. Vv. KIRCHOFF, U.S. 8. C., 168. C. Rep. 318, 

8. ASSESSMENT LIEN—Compliance with Statute.—A 
contract reciting that plaintiff would construct curb- 
ing and gutter ways in accordance with the specifica- 
tions thereto annexed, butto which no such specifi- 
cations were annexed, is not a sufficient compliance 
with the statute requiring all contracts to be in writ- 
ing and signed by the contractor; and under it no lien 
can be fixed,in invitum, against abutting property.— 
SCHWIESAU V. MAHON, Cal., 42 Pac. Rep. 1065. 

9. ASSIGNMENT BY HUSBAND TO WIFE—Evidence.— 
A written assignment from husband to wife confers on 
her during coverture the equitable and beneficial in- 
terest, and at his death the legal title, and is therefore 
admissible as evidence to prove her title in a joint suit 
that has survived to her by reason of his death.— 


— 


10. ATTORNEY’S FEES—Personal Liability of Adminis. 

trator.—An administrator is personally liable for attor. 
ney’s fees in an action begun by him against a railroag 
company for the wrongful death of his intestate, 
whether his contract with the attorneys was personal, 
or in his representative capacity.—TUCKER V. GRACE, 
Ark., 33S. W. Rep. 530. 

11. BankKs—Special Deposit.—A person deposited 
money with a bank, taking from it a deposit slip ip 
the form used for general deposits. Upon such slip 
were the words, ‘‘Security for signing bond to be held 
by bank.” Subsequently the depositor, in order to 
change the security so that $700 would be available for 
one purpose and $800 for another, drew an ordinary 
check, which was marked ‘‘Paid,” and a certificate of 
deposit for $800 made out, to be held by the surety, and 
$700 to secure other bondsmen. The first-named cer. 
tificate was afterwards paid by the bank. The depos. 
itor testified that the deposit was a special one: Held, 
a general deposit and not a trust fund in the hands of 
a receiver.—DEARBORN V. WASHINGTON SAV. BANK, 
Wash., 42 Pac. Rep. 1107. 

12, BANKS AND BANKING—Loans and Discounts—Au- 
thority of Cashier.—A cashier on whom, by continued 
absence of the directors, has devolved the duty of mak- 
ing loans and discounts, will be liable for losses 
through overdrafts and discounts made by him only 
where it appears that he failed to make reasonable in- 
quiry into the financial standing of those making the 
overdrafts, and those whose paper was discounted, 
and failed to exercise the care and discretion which an 
ordinarily prudent man would exercise in his own 
business.—PRYSE V. FARMERS’ BANK OF LEATTYVILLE, 
Ky., 338. W. Rep. 532. 

13. BASTARDY—Acquittal—Costs.—Costs in a bastardy 
case, in event of an acquittal, cannot be taxed against 
the county ; the statute fixing costs therein failing to 
make any one bound therefor in such event, and bas- 
tardy being the subject of civil proceeding, so that 
costs cannot be assessed against the county, as in 
criminal proceedings, and the State or county not be- 
ing bound for costs, even by legal provisions, unless 
specifically or by necessary implication named or re- 
ferred to therein.—STATE Vv. BLACKBURN, Ark., 33S. W. 
Rep. 529. 


14. BONA FIDE PURCHASER —Notice—Husband and 

Wife.—Where land is occupied by two persons, as, for 
instance, by husband and wife, and there is a recorded 
title in one of them, such joint occupation is not notice 
of an unrecorded title in the other.—KIRBY V. TALL- 
MADGE, U.S8.S.C.,168. C. Rep. 349. 
15. CARRIERS—Bills of Lading.—Where a railroad 
company issues original shipper’s order bills of lad- 
ing, declaring that the consignment is in its posses- 
sion,to be delivered only on their presentation, not 
conditioned to be void in case of delivery on duplicate 
bills issued for protection, the company will be liable 
on its original bills to one holding them as assignee 
for a valuable consideration, though it has already de- 
livered the freight to the shipper on his presenting one 
ofthe duplicate bills.—MIDLAND Nat. BANK V. MIS- 
SOURI Pac. Ry. Co., Mo., 33S. W. Rep. 521. 


16. CARRIERS OF PASSENGERS—Cancellation of Ticket. 
—Where a railroad company has adopted a rule that 
only one editorial pass shall issue to each paper that 
does its advertising, and the editor of a newspaper who 
has been doing such advertising, in order to pay its in- 
debtedness to a party who has just been discharged 
from his employ, falsely represents to such railroad 
company that said party is on his editorial staff, and 
thus induces the said company to issue a 1,000-mile 
ticket in favor of such party, if the party to whom it is 
so issued has notice of the fraud by which said ticket 
was obtained, the ticket would be invalid, and on dis- 
covering such fraud the company has the right to take 
up and cancel the ticket.—MOORE V. OHIO RIVER R. 
Co., W. Va., 238. E. Rep. 539, 

17. CARRIERS—Passenger—Contributory Negligence.— 
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thetrain isin motion. If a passenger on a train in 
motion attempts to go from one car to another, and is 
thrown from the platform by the sudden jerk of the 
train, the defendant corporation is not responsible. 
Insuch a case the defective coupling of the train will 
not justify a verdict in favor of plaintiff, as the pass- 
ing from One car to another is the proximate cause of 
the injury.—-BEMISS Vv. NEW ORLEANS CiTy & LAKE R. 
00.,La., 18 South. Rep, 711. 

18, CARRIERS—Passenger—Contributory Negligence. 
—Where a passenger goes on the side of a platform car 
opposite the platform, and not at the place arranged 
toreceive passengers, and attempts to climb on the 
train from between the cars, and in so doing places his 
foot on the bumper, where it was injured by the engine 
moving up to couple the train, he is guilty of contribu- 
tory negligence, and cannot recover.—WARDLAW V. 
(CALIFORNIA Ry. Co., Cal., 42 Pac. Rep. 1075. 


19. CARRIERS—Ejecting Passenger.—Where two rail- 
road companies employ the same ticket agent and use 
the same track, and it was the custom for each com- 
pany to accept the tickets of the other on its trains, 
andthe agent, after selling a passenger a ticket of one 
company, directs him to get on a train of the other, 
andthe conductor refuses the ticket and ejects the 
passenger, both companies are liable.—TEXas & P. RY. 
00. Vv. DYE, Tex., 33 S. W. Rep. 551. 


®, CHATTEL MORTGAGE — Validity — Recording.—In 
this State it is competent forthe owner and operator of 
a“threshing rig” to mortgage the future earnings 
thereof. But such mortgage must be filed for record 
inthesame manner as a mortgage upon any other per- 
sonal property, and if not so filed, it is void as against 
acreditor of the mortgagor who became such in igno- 
rance of the existence of the mortgage, after the same 
was executed, and before it was filed for record, rely- 
ingupon the mortgagor’s apparent ownership of such 
eatnings.—SYKES V. HANNAWALT, N. Dak., 65 N. W. 
Rep. 682. 

il. CONDEMNATION OF LAND—Building of Levees.— 
landin Louisiana bordering on a navigable stream is 
subject tothe State law allowing the public to impose 
servitudes on such land without compensation for the 
making and repairing of levees, even though the title 
tothe land is derived from the United States.—EL- 
DRIDGE V. TRELEVANT, U. 8. 8S. C., 168. C. Rep. 345. 


2. CONSTITUTIONAL Law—Ejectment against Railroad 
Company.—The provisions of sections 2660, 2661, Gen. 
St. 184, allowing the plaintiff reasonable attorney’s 
feesin actions brought under the statute to recover 
possession of land taken, without compensation, by a 
tiilroad company, for its right of way, are constitu- 
tional.—CaMERON V. CHICAGO, M. & ST. P. Ry. Co., 
Minn.,65N. W. Rep. 652. 

%, CoNSTITUTIONAL Law—Error in Proceeding.—It is 
Nota right, privilege, or immunity of a citizen of the 
United States within the meaning of the Const. Amend. 
ito have a controversy, in the State court prosecuted 

* determined by one form of action, rather than by 
iother.—Iowa CENT. Ry. CO. Vv. STATE OF Iowa, U.S. 
$0,168, C., Rep. 344. 

4, ConrRAcT—Authority of Agent.—While an action 
for damages for refusal to execute a consummated 
Contract to loan money lies as in other cases, it must be 
‘complete and consummated contract.—WELLS v. 
MICHIGAN MuT. LIFE INs. Co., W. Va., 23S. E. Rep. 527. 

%. Contract — Evidence—Non-performance.—In an 
‘tion to recover upon a contract to furnish materials 
‘idlabor for plastering a house, the plastering to be 
ota certain quality, an answer which sets forth that 
the plastering was not such as the contract required, 
id that by reason of the inferior materials used and 
willful workmanship the plastering was worthless, 
{dof no benefit to defendant whatever states a good 

a oLuan v. EVENSON, N. Dak., 65 N. W. 


%. ConTRAcT—Validity — Public Policy.—An agree. 

































































stock, if such person would become a director of the 
corporation is not necessarily against public policy.— 
ALMY V. ORNE, Mass., 42 N. E. Rep. 561. 

27. CONTRACT BY NATIONAL BANK—Ultra Vires.—Un- 
der Rev. St. U.S. § 5187, cls. 3, 7, empowering a na- 
tional bank to make contracts, and to exercise all 
powers necessary to carry on the banking business, an 
agreement by a national bank to procure a person ap- 
plications for insurance, if he would procure for ita 
customer, is ultra vires.—DRESSER V. TRADERS’ NAT. 
BANK, Mass., 42 N. E. Rep. 567. 


28. CONTRACT OF EMPLOYMENT — Construction. — 
Plaintiff and defendant, a corporation, entered into an 
agreement by the terms of which the latter employed 
the former as assistant manager upon a stated yearly 
salary, payable in monthly installments, said employ- 
ment to continue so long as the business of the corpo- 
ration should be continued, provided plaintiff prop- 
erly and efficiently discharged his duties, and only so 
long as he should own and hold in his own name 50 
shares of capital stock fully paid up, in defendant cor- 
poration: Held, thatthe period of employment was 
for such timeas plaintiff continued to own and hold the 
stock shares, not exceeding the period during which 
the corporate business was being transacted, and was. 
fixed with sufficient definiteness; and, further, that 
there was no lack of mutuality of consideration.—Mc- 
MULLAN V. DICKINSON CO., Minn., 65 N. W. Rep. 661. 


29. CORPORATIONS — Stockholders’ Liability—Distill- 
ingiCorporations.—Rev. St. U. 8. § 3251, making,“‘every 
person in any manner interested in the use” of any 
still jointly and severally liable for the taxes imposed 
on the liquors distilled therefrom, renders the stock- 
holders of a distilling corporation liable for such 
taxes.—RICHTER V. BLASINGAME, Cal., 42 Pac. Rep. 
1077. 

30. CORPORATION—Trustees—Lease.—Where a public 
corporation vested with State property for public use 
makes a lease of it which is ultra vires, a private person 
cannot eustain a suit to contest it, this can be done 
only by the State or the corporation.—SMITH V. CORNE- 
Lius, W. Va., 238. E. Rep. 599. 


31. CRIMINAL EVIDENCE — Confessions.—Coufessions 
are not inadmissible because the party making them 
was in custody provided they were not extorted by in- 
ducements or threats.—PIERCE V. UNITED STATES, U. 
8.8. C.,168. C. Rep. 321. 

32. CRIMINAL Law — Appeal — Remarks of Judge.— 
Where the jury came back for further instructions, and 
the court gave them, and added that he hoped they 
would agree before morning, but, as defendant’s coun- 
sel was absent, no exception was taken to the remark 
at the time, it cannot be considered on appeal, though 
the exeeption was afterwards allowed. — COMMON- 
WEALTH V. KELLY, Mass., 42 N. E. Rep. $738. 

33. CRIMINAL Law—Evidence—Dying Declarations.— 
Declarations made when deceased had some hope of 
recovery should be excluded. — COMMONWEALTH vV. 
BISHOP, Mass., 42 N. E. Rep. 560. 

34, CRIMINAL Law — Examination by Committing 
Magistrate.—It is an imperative requirement that the 
examination by a committing magistrate must be 
taken as soon as the circumstances of the case will 
permit. But inthe exercise of asound discretion he 
may postpone the examination, if the witnesses, im- 
portant and material for the State, are in no physical 
condition to attend the examination.—STATE Vv. AU- 
COIN, La., 18 South. Rep. 709. 

35. CRIMINAL LAw—Forgery.—One who, being pres- 
ent at the time, procured T J P of H county to sign the 
name of T J P of Mcounty to a bond, intending to pass 
the bond as that of T J P of M county, and so passed it, 
was guilty of forgery, whether or not the person who 
signed the name knew of the contents of the bond and 
its purpose.—PEEL V. STATE, Tex., 33S. W. Rep. 541. 

36. CRIMINAL Law—Gift Enterprises—What Consti- 
tute.—St. 1884, ch. 277, making it a penal offenge to sell 
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what is specificially stated to be the subject of sale is 
to be delivered, does not prohibit the sale of tobacco 
under a promise to give a photographto each pur- 
chaser of a package, though a purchaser is allowed to 
select his photograph from among a number.—Com- 
MONWEALTH V. EMERSON, Mass., 42 N. E. Rep. 559. 

37. CRIMINAL Law—Homicide—Self-defense.—Defend- 
ant and deceased having had no difficulty prior to the 
quarrel which resulted in defendant shooting deceased 
an instruction that the provocation must arise at the 
time of the commission of the offense had reference to 
the provocation which brought on the quarrel, and 
did not restrict it to the very time of the shooting, 
particularly asthe charge authorized the jury to con- 
sider all the facts in the case, and as the alleged prov- 
ocation consisted only in insulting words to defend- 
ant.—GRAHAM V. STATE, Tex., 33S. W. Rep. 537. 

38. CRIMINAL Law—Offenses against Property.—An 
indictment merely alleging that defendant drove 
away a horse without the knowledge or consent of the 
owner, against the!peace and dignity of the State, 
charges no offense.—COLE Vv. STATE, Ark., 33 S. W. 
Rep. 529. 


39. CRIMINAL PRACTICE—Amendment of Indictment. 
—Under Cr. St. § 57, providing that a defect in the 
form of an indictment may be amended if it does not 
change the nature of the offense, an indictment stat- 
ing the year of the offense as ‘‘one thousand eight 
hundred and ninety ,’ may be amended by filling 
in the proper year.—STATE V. May, S. Car., 23 S. E. Rep. 
518. 

40. CRIMINAL PRACTICE — Burglary — New Trial.— 
Where an indictment contains two counts, one for 
burglary and another for larceny, and a general ver- 
dict of guilty is returned, the court, if there is no evi- 
dence of burglary, should grant a new trial.—STATE V. 
JOHNSON, S. Car., 23S. E. Rep. 619. 

41. DEED OF TRUST—Foreclosure Sale.—When a deed 
of trust is executed, the law existing at the time of its 
execution enters into and forms a part of the con- 
tract, and such trust is to be enforced as to terms of 
sale in accordance with the statute on the subject ex- 
isting at the time said trust was executed, and a sub- 
sequent statute providing for sales under deeds of 
trust,which provides that such sale shall be on a credit, 
when the law at the date of the trust provided that the 
sale shall be for cash, will not uffect the original con- 
tract, and the sale may be made for cash notwithstand- 
ing said subsequent statute.—WALKERV. BOGGESS, W. 
Va., 23S. E. Rep. 550. 

42. DESCENT AND DISTRIBUTION — Effect of Advance- 
ments.—Where a child has received a certain portion 
in full of his share of his father’s estate, on the death 
of his father he is ordinarily barred from further par- 
ticipation in the distribution or partition of the residue 
of such estate, and, in case of his death before his 
father’s, his children will be barred from such partici- 
pation forthe same reason, and tothe same extent, 
their father would be barred.—COFFMAN V. COFFMAN, 
W. Va., 23S. E. Rep. 523. 

43. DivoORCE — Constructive Service.—When all the 
requirements of the statute in relation to bringing a 
sult for divorce have been complied with, and defend- 
ant has been duly notified by publication, the district 
court acquires jurisdiction to grant adivorce, snda 
decree made where jurisdiction has thus attached 
establishes conclusively the nullity of the contract of 
marriage, and also annuls and terminates the status of 
the marriage relation of the parties which arises from 
the marriage, so asto leavethem in precisely the same 
condition as ifno marriage had ever taken place be- 
tween them.—WESNER V. O’BRIEN, Kan., 42 Pac. Rep. 
1098. 

44. DIVORCE—Desertion.—Under the divorce law of 
this State, husbandand wife cannot cach of them be 
guilty at one and the same time of willful desertion of 
the other, and either or both be entitled toa divorce 
from the bonds of matrimony.—Wass v. Wass, W. 
Va., 23S. E. Rep. 587. 





45. DIivORCE — Jurisdiction — Collateral Attack. 
Where ajudgment of divorce recited that defendant 
was duly served with process by publication, the 
presumption of the court’s jurisdiction of defendant's 
person is not overcome by the part of defendant's 
non-residence, neither the property rights of the par. 
ties nor the rights of their children being determineg 
thereby; and particularly as defendant received no. 
tice of the proceedings, and both regarded the divorce 
as valid, and again married.—AMY V. AMY, Utah, ® 
Pac. Rep. 1121. 


46. ELECTIONS — Ballots.—Under Laws 1895, ch, 819, 
providing in the printing of the official ballot that the 
names of the nominees shall be printed under their re. 
spective party names and emblems, a faction of g 
party nominating nominees for local offices only, 
which is accustomed to support the nominees ofthe 
regular party for State and judicial offices, is not en. 
titled to have the names of the candidates of the regu. 
lar party for the State and judicial offices printed in its 
column.—IN RE MADDEN, N. Y., 42 N. E. Rep. 534. 


47. ELECTIONS—Ballots — Indorsement.—Sess. Laws 
1890, ch. 80, § 130, providing that any ballot which is 
not indorsed by the official stamp, ‘‘or’’ has not the 
name or initials ofthe judge of the election, as pro- 
vided inthis act, shall not be counted, requires that 
both the official stamp and the name or initial of the 
judge appear on the ballot.—SLAYMAKER V. PHILLIPS, 
Wyo., 42 Pac. Rep. 1049. 


48. ELECTIONS — Ballots — Mistake in Preparation.— 
The election law (Act 1895, ch. 810, § 105), provides that 
none ‘‘but ballots provided in accordance with the 
provisions of this act shall be counted.” The act pro- 
vides for the preparation of an official ballot, and also 
for the use of substituted unofficial ballots in certain 
contingencies: Held, that section 105 did not prohibit 
the counting of official ballots improperly prepartd by 
reason ofthe insertion in the column of faction ofa 
political party nominating only candidates for local 
offices of the nominees of the regular party for the 
State offices.—PEOPLE Vv. Woop, N.Y., 42N. E. Rep. 
536. 

49. ESTOPPEL — Acquiescence.—A party who permits 
another to buy property in his name and for his ben- 
efit at a tax sale, and takes a counter letter, and after- 
wards, for a consideration, instructs the party in 
whose name the title vested to retrocede the property 
to the tax debtor, and is present when the deedis 
made, will be estopped from asserting claim to the 
property.—FINLAY V. PERES, La., 18 South. Rep. 702. 


50. EVIDENCE—Declarations.—Dying declarations of 
a person as tothe validity or existence of a note exe 
cuted by him are, in an action on such note against bis 
personal representatives, inadmissible in their favor. 
—THAYER V. LOMBARD, Mass., 42 N. E. Rep. 563. 

51. EVIDENCE — Master and Servant — Defective Me 
chinery.—On the issue as to whether the manner of 
fastening belting on machinery was reasonably safe, 
evidence that the fastening used was in ordinary and 
common use is admissible.—MCCARTHY V. BO8stos 
Duck Co., Mass., 42 N. E. Rep. 568. 

52. EVIDENCE—Parol Evidence — Contract.—Before 
parol evidence can be admitted to contradict the terms 
of a written contract, on the ground of mistake, it 
must clearly appear that such mistake was mutual. 
Hence, when the testimony of a witness showed that 
he had talked with but one party to the contract, It 
was not error to refuse to let him state his understant- 
ing of what the contract between the parties was, for 
the purpose of establishing a mistake inthe writtet 
contract.—WILLIAM DEERING & Co. Vv. RUSSELL, ® 
Dak., 65 N. W. Rep. 691. 

53. EVIDENCE—Res Gestw—Negligent Homicide.—0? 
trial for negligent homicide through defendant's rapid 
driving while in a wagon with decedent, declarations 
of defendant made at the scene of the accident, 2fe¥ 
minutes after its occurrence, as to decedent’s actions 
before the accident, and defendant’s opinion of such 
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actions, are part of the res geste.—MORRIS V. STATE, 
Tex., 33S. W. Rep. 539. 

54. EXECUTION—Levy on Equity of Redemption.—A 
mere equity of redemption cannot be levied on and 
sold under a writ of fieri facias.—DOHENY V. ATLANTIC 
pyNaMITE CO., W. Va., 238. E. Rep. 525. 

§5. FRAUDULENT CONVEYANCE — Action to Set Aside. 
-A purchaser of land at execution sale brought an ac- 
tion against the debtor and his grantee to set aside a 
conveyance of land, forfraud: Held, that the decree 
getting the conveyance uside, and declaring the land 
subject to the judgment under which the sale was 
made, was not vitiated by the facts that the sale was 
yoid, and that plaintiff hence acquired no title there- 
under.—LINDELL REAL ESTATE CO. vy. LINDELL, Mo., 33 
§. W. Rep. 466. 

56. FRAUDULENT CONVEYANCE—Assignment to Debtor 
of Accounts.—Gen. St. § 1520, providing that all assign- 
ments of goods or things in action made in trust for 
the use of the person making the same shall be void as 
against existing creditors of the assignor, does not ap 
ply where a debtor, on being called on for a settle- 
ment, assigned all his book accounts to the creditor, 
the accounts being worth less than the amount ofthe 
debt.—-WILSON V. AMERICAN NAT. BANK OF PUEBLO, 
Colo., 422 Pac. Rep. 1037. 

5]. FRAUDULENT CONVEYANCES — Evidence.—On the 
issneasto whether asale by a debtor of his stock of 
goods to a creditor in payment of a pre-existing debt 
was fraudulent as to other creditors, evidence of deal- 
ings between the vendor andthe vendeein another 
and distinct transaction is inadmissible in evidence. 
—0OCKE V. CARRINGTON SHOE CoO., Miss., 18 South. Rep. 


88. HIGHWAY — Dedication — Negligence.—The mere 
use ofa road by the public, for however longa time, 
will not make ita public road. Onthe contrary, the 
mere permission by the owner of the land to the pub- 
lieto pass over the road is, without more, to be re- 
garded as a license, revocable atpleasure. If intended 
to be dedicated to the public Ly the owner of the land, 
itmust in some way, directly or by inference, be ac- 
cepted by the county court or municipal corporation 
upon its record before it can become a public road.— 
DICKEN V. LIVERPOOL SALT & COAL Co., W. Va., 23 8. 
E. Rep. 582. 

59. HIGHWAY BY PRESCRIPTION — Evidence.—On an 
issue as to whether a certain street was a public way 
by prescription, an ancient deed, describing the lots 
therein conveyed as being bounded by said street, and 
referring to a plan showing said lots to be bounded on 
said street, was admissible for the purpose of showing 
the origin and location of said street.—BAGLEY Vv. NEW 
YorK, N. H. & H. R. Co., Mass., 42 N. E. Rep. 571. 

0. HOMESTEAD — Abandonment.—Two years before 
execution was levied on defendant’s old homestead, 
he built a dwelling for the use of his family as a house, 
on an acre lot, several blocks from his old residence, 
and thereafter lived inthe new house. His law and real 
estate office was elsewhere, but he had left in the old 
building some books and an office desk, and immedi- 
ately after the levy he moved his office into the old 
dwelling. He continued to keep his beehives on the 
place, and had fruit trees and flowers on the old place: 
Held, that all of the premises, with the exception of a 
horse or cow lot and stable, which he had continued 
to use, were abandoned as a homestead.—DavIis Vv. 
TAYLOR, Tex., 33S. W. Rep. 543. 

61. INSURANCE—Assignment of Policy—Action by As- 
signee.—If, therefore, the insured, before loss by fire 
under a policy of insurance, assign the right to the 
damages in case of loss, and the insurer consents to 
the assignment, the assignee may, in his own name, as 
holding legal title, recover such damages after loss; 
and a reassignment to the insured party after loss, not 
assented to by the insurer, would not divest the as- 
signee of his legal title, so as to prevent recovery in 
the name of the first assignee.—BENTLEY V. STANDARD 
FirE Ins. Co., W. Va., 238. E. Rep. 584. 








62. INSURANCE—Interest of Husband in Wife’s House. 
—The interest of a husband in the dwelling house of 
his wife, used asa homestead by the family, is suffi- 
cient to support arecovery by thetwo jointly on a 
policy of fire insurance issued to both.—WEBSTER V. 
DWELLING HOvSE INS. CO., Ohio, 42 N. E. Rep. 546. 

63. INSURANCE POLICY—Iron-safe Clause.—Pasted on 
a fire policy was arider on which was printed a war- 
ranty by the insured to keep his books and the last in- 
ventory in aniron safe at night and all times whcn 
the store was not kept open for business, and in it was 
the description of the property insured, and the 
amount of insurance, which appeared no place else in 
the policy, and the rider was signed by the agents of 
the company as part of the policy: Held, that the 
iron-safe clause was a warranty, non-compliance with 
the terms of which was fatal to a recovery.—AMERICAN 
FIRE Ins. CO. Vv. CENTER, Tex., 338. W. Rep. 554. 

64. INTOXICATING LIQUORS—Prescription—Physician. 
—Under Code, ch. 32,§7, if a physician gives a pre- 
scription to enable one to obtain liquor from a drug- 
gist as medicine, either stating that it is, or that he 
believes it is, absolutely necessary as a medicine, and 
not as a beverage, when he either knows, or believes, 
or has reason to believe it is not so necessary, or when 
he does not know it to be so necessary, he vio 
lates said statute, and is guilty of the offense it cre- 
ates. The physician must act in entire good faith. It 
is his duty to examine and ascertain whether the 
liquor is absolutely necessary as a medicine.—STATE V. 
BERKELEY, W. Va., 23S. E. Rep. 608. 

65. INTOXICATING LIQuORS — Sales to Minor. — On 
trial for selling beer to a minor,the burden is on de- 
fendant to[show that the sale was made with the con- 
sent of the minor’s parent.—HANNAMAN V. STATE, Tex., 
33S. W. Rep. 538. 

66. INTOXICATING LIQUORS — To whom Sold.—On a 
prosecution for selling liquor to a certain person it is 
enough to prove a sale to him either as principal or as 
agent.—COMMONWEALTH V. WOODS, Mass., 42 N. E.. 
Rep. 565. 

67. JUDGMENT—Injunction—Fraud.—In case of a de- 
fault judgment, the mere fact that plaintiff did not 
notify defendant of the entry of judgment, and did not 
sue out execution until after the lapse of a year, in or- 
der that defendant might not petition for a writ of re- 
view, is not such fraud as will entitle defendant to re- 
strain the enforcement of the judgment.—TRUSTEES OF 
AMPERST COLLEGE V. ALLEN, Mass., 42 N. E. Rep. 570. 

68. JUDGMENTS — Validity—Jurisdiction.—An action 
was brought against a Nebraska corporation in a Col- 
orado State court. The defendant appeared specially, 
and objected to the jurisdiction of the court on the 
ground that the service upon it was insufficient. Its 
objections having been overruled, the defendant, pro- 
testing against the jurisdiction, but without appealing 
answered to the merits, and filed a counterclaim. 
Judgment was rendered against it, and a suit after- 
wards brought on such judgment inthe United States 
Circuit Courtin Nebraska: Held, that the judgment 
of the Colorado court, even if erroneous, was not void, 
and in the suit on such judgment it was not open to 
the defendant to insist that the question of the juris- 
diction of the Colorado court should be again litigated. 
—HUBBARD Vv. AMERICAN Inv. Co., U. 8. 0. C. (Neb.), 
70 Fed. Rep. 808. 

69. JUDICIAL SALE—Liability of Defaulting Bidder.— 
If one becomes a purchaser at a judicial sale, and fails 
to complete his purchase as required by the decree, 
he is liable forthe difference between the amount of 
his bid and the sum realized at a second sale; but, to 


hold him liable, the sale must be reported, and a rule. 
awarded and served upon him to show cause why he. 
should not complete his purchase, or, in default, the. 


property be resold at his expense, and at his risk of 
liability for any difference between the sum for which 
he agreed to purchase and the sum realized on a re- 
sale.—STOUT V. PHILLIPPI MANUFACTURING & MERCAN.- 
TILE Co., W. Va., 23S. E. Rep. 571. 
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70. LANDLORD AND TENANT — Lease — Conditions — 
Waived.—Where plaintiff, in an action for forfeiture 
of a lease, alleges non-performance of certain condi- 
tions by defendant, as grounds of forfeiture, and de- 
fendant denies the allegation, he cannot, in support 
of a verdict for himself, urge that plaintiff,with know!- 
edge of his non-performance of the duties, waived the 
same.—MURRAY V. HEINZE, Mont., 42 Pac. Rep. 1057. 

71. LIEN—Stable Keeper.—The lien given to a stable 
keeper by section 5486, Comp. Laws, is not lost, even as 
to an attaching creditor, because the horse is tempo- 
rarily in the possession of the owner when it is levied 
on, who is using it in the usual manner; it being the, 
purpose of the owner to return the horse to the stable 
as soon as he finishes his temporary use of it; the ar- 
rangement under which the horse is being boarded be- 
ing stillin existence at the time the levy is made.— 
WELSH V. BARNES, N. Dak., 65 N. W. Rep. 675. 

72. LIFE INSURANCE—Certificate—Failure to Pay As- 
sessment.—An insurance certificate provided that on 
failure to make payments at maturity in January, 
April, July, or October, the membership should be for- 
feited. The insured was mortally wounded April 28th, 
and died May Ist. The last day of April fell on Sun- 
day, and the April assessment was not paid. Code: 
Civ. Proc. § 13, provides that, when any contract is to 
be performed on a holiday, it may be performed upon 
the next business day: Held, that the last day to pay 
the assessment was May Ist, and, the insured having 
died on that day, the membership was in force.— 
NORTHEY V. BANKERS’ LIFE AS8’N, Cal., 42 Pac. Rep. 
1079, 

73. LIMITATION OF ACTIONS — Trust. — No statute of 
limitations runs against an express trust, nor does 
lapse of time avail, until the duties are ended, or the 
trust disarmed.—GAPEN V. GAPEN, W. Va., 23S. E. Rep. 
579. 

74. MANDAMUS—Collateral Attack of Judgment.—On 
mandamus to compel levy of atax to pay a judgment 
against a county the judgment cannot be attacked.— 
PEOPLE V. BOARD OF COMR’S OF RIO GRANDE COUNTY, 
‘Colo., 42 Pac. Rep. 1082. 

75. MASTER AND SERVANT — Assumption of Risk.— 
Where a farm laborer, being directed to take ensilage 
from a silo, works from the bottom, and undermines 
the pile, and is injured by its falling upon him, he 

‘cannot recover, having assumed the risk.—WELCH V. 
BRAINARD, Mich., 65 N. W. Rep. 667. 

76. MECHANIC’S LIEN—Building Contracts—Pay ments. 
—When the building contract provides for payments 
as the work progresses, payments made when the 
work has been substantially finished to the required 
stages cannot be considered premature, so as to sub- 
ject the owner to liability to material-men to the addi- 
tional extent of the payments so made.—STIMSON MILL 
Co. v. RILEY, Cal., 42 Pac. Rep. 1072. 

77. MORTGAGE — Foreclosure.—Pub. St. ch. 181, pro- 
vides that, after the breach of condition of a mortgage, 
the mortgagee may recover possession by action or 
peaceable entry, and that such possession, if contin- 
ued peaceably for three years, shall foreclose the right 
‘of redemption; and that, where a mortgage contains a 
power of sale, the mortgagee may, instead of a writ of 
possession, have a decree of sale: Held, that a court 
of equity has no jurisdiction to decree a foreclosure 
and sale under a mortgage not containing a power of 
sale.—HALLOWELL V. AMES, Mass., 42 N. E. Rep. 558. 

78. MORTGAGE—Foreclosure—Parties.—The personal 
representative of a deceased mortgagor, because by 
law the mortgage debt is primarily charged on the 
personal assets, need not be made aparty to the 
foreclosure of the mortgage.—HAaRLEM CO-OPERATIVE 
BUILDING & LOAN AS8’N V. FREEBURN, N. J., 33 Atl. 
Rep. 514. 

79. MUNICIPAL CORPORATION — Dismissal of Police- 
man.—A city police board, authorized to dismiss 
policemen summarily and on conviction of miscon- 
duct, on complaint for certain miscouduct, can- 


——te 
eee 


guilty of other misconduct, and direct his dismj 
sal.—WILKINSON V. BOARD OF POLICE COMR’S OF On 
OF SAGINAW, Mich., 65 N. W. Rep. 668. 

80. MUNICIPAL CORPORATIONS—Obstructions in Street, 
—In an action against a municipality to recover day. 
ages resulting from an injury caused by the negligent 
act of the defendant in permitting an obstruction (i, ¢, 
a steam threshing engine) to stand pon the traveled 
portion of one of its public streets, at which the horgg 
behind which plaintiff was riding became frightened 
and momentarily unmanageable, and the injury re 
sulted, it is not necessary to allege any actual contagt 
with such obstruction.—OQUVERSON V. CITY OF Grap. 
TON, N. Dak., 65 N. W. Rep. 676. 


81. MUNICIPAL CORPORATIONS — Ordinances—Paying 
Contracts.—A petition alleging that street paving hag 
been done under a contract pursuant to certain ordi. 
nances; that the contract and ordinances are invalid, 
because in Violation of certain provisions of the city 
charter, in that the contract, as required by ordi. 
nances, embraced not only the construction, but sup. 
sequent maintenance of the paving, that the city is 
about to issue special tax bills against petitioners’ 
property for the cost of such construction; that such 
tax bills will be registered, and, when so issued and 
registered, will, by certain provisions of the city char. 
ter, become a lien on petitioners’ adjoining property, 
and will be a cloud on petitioners’ title to said land, 
and will damage and injure their title thereto and the 
value of the land; and that petitioners have no ade. 
quate remedy at law, and that, unless the issuing and 
registering of the special tax bills is enjoined, plaint- 
iffs will suffer irreparable injury—states a case for 
equitable cognizance and injunctive relief, on the 
grounds of cloud on title and inadequate legal remedy, 
though it is alleged that, because of such violation of 
the city charter, the tax bills and proceedings under 
which they are issued are null and void; the defects in 
the proceedings previous to the tax bills requiring 
legal acumen to discover them.—VERDIN V. CITY OF 
ST. Louls, Mo., 338. W. Rep. 480. 

82. MUNICIPAL CONTRACTS—Purchase from Member 
of Council.—Though a purchase of tiling by a town for 
a sewer was not made with the regular proceeding in 
the council, and was made from a member of the 
council, yet, the council having ratified the pay- 
ment of the price by approving the treasurer’s ac- 
count, the price having been fair, the tiling having 
been laid, and the town being in the enjoyment thereof, 
and unable to restore it, the price paid therefor cam 
not be recovered by the town.—FRICK Vv. TOWN OF 
BRINKLEY, Ark., 33S. W. Rep. 527. 

83. MUNICIPAL CORPORATIONS — Rights in Streets— 
Grants to Railroad Companies.—A municipal corpora- 
tion has no proprietary rights in the streets, levees, or 
other public grounds within its territorial limits. 
Whatever rights it has in them it holds merely in trust 
for the public.—CITYy OF ST. PauL Vv. CHICAGO, M., & St. 
P. Ry. Co., Minn., 65 N. W. Rep. 649. 

84. NATIONAL BANKS — Liability of Stockholders— 
Pleading.—In an action by the receiver of a national 
bank to enforce the individual liability of a stock 
holder, an allegation inthe complaint that on a given 
date the comptroller, having uscertained and deter- 
mined that the assets, property,and credits of the 
bank were insufficient to pay its debts and liabilities, 
and as provided by the act of congress, made an assess 
ment and requisition onthe shareholders of the said 
bank of a given sum upon each share held and owned 
by them, respectively, at the time of its default, and 
directed the receiver to take all necessary steps to en- 
force the liability, is sufficient.—NEAD Vv. WALL, U. 8. 
C. C. (N. Y.), 70 Fed. Rep. 806. 

85. NEGLIGENCE—Railroad Employee—Contributory 
Negligence.—A car repairer, who had been engaged 
for three years in that work, went under the last car 
of a train, with the knowledge that a caboose was to be 
attached to the rear of the car, without putting out@ 





not, on acquittal thereof, adjudge the policeman 





flag or other signal to give warning of his being under 5 


Vou. 42 
— 
the car: H 
SOUTHERN 
338. 

9%. NEGO? 
gureties.—" 
made by he 
pe allowed 
ers were P 
though it ¥ 
husband, b 
not be lis 
though the 
were used 
pim and tt 
McCOLLUS 

gs], NEGC 

Bona Fide 
transferre 
debt, by b 
delivery 0 

able to be 

to the ins! 
turity, in 

thereby D 

the usual 

ALD PATE 

Rep. 576. 

8. NEG 

Agreeme! 

be overd' 

itwas th 

tion of t 

note was 

that the 

§raTE Bs 

89. NE 
lease.—V 
indorser 
leased, i 
maker 0 
Vv, GRAN’ 

9. OF 
diers.—] 
providit 
diers in 
having | 
of remo 
with th 
vent a 
compet 
PLE Y. | 


91. Py 
render 
and on 
ess, nC 
ment i: 
and a 
quashe 
proces 
SETT, | 


9. F 
Where 
that ¢ 
privat 
firm 
SMITH 


9%. 1 
Code 
sessic 
to se 
the p 
Held, 
admi 
sonal 
RoBi 

















































































































































































Vou. 42 


CENTRAL LAW JOURNAL. 


189 








the car: Held, that he was guilty of negligence.— 
SQUTHERN Pac. CO. Vv. POOL, U.S.8.C., 168. C. Rep. 
338. 

%. NEGOTIABLE INSTRUMENTS — Contract between 
Sureties. Where a wife pledged land to pay a note 
made by her husband and others, if the same “should 
pe allowed to remain due and unpaid,” the other mak- 
ers were primarily liable on the husband’s default, 
though it was expressly agreed between them and the 
husband, before the note was signed, that they should 
not be liable till the security was exhausted, and 
though the wife knew that the proceeds of the note 
were used by her husband alone, and that, as between 
him and the other makers, he was primarily liable.— 
McCOLLUM V. BOUGHTON, Mo., 385. W. Rep. 476. 

81. NEGOTIABLE INSTRUMENT — Promissory Note — 
Bona Fide Holder.—Where a negotiable instrument is 
transferred as collateral to secure a valid pre-existing 
debt, by being properly indorsed and delivered, or by 
delivery only when indorsed in blank or made pay- 
able to bearer, so that the transferee becomes a party 
tothe instrument, and he takes the same before ma- 
turity, in good faith, and without notice of equities, he 
thereby becomes, without more, a holder for value, in 
the usual course of business.—HOTCHKISS V. FITZGER- 
ALD PATENT PREPARED PLASTER Co., W.,Va., 23 S. E. 
Rep. 576. 

8. NEGOTIABLE INSTRUMENT— Renewal of Note— 
Agreement.—Where a note, appearing on its face to 
be overdue, recited that, if it was not paid at maturity, 
itwas thereby renewed from yearto year, at the op- 
tion ofthe holder, to maintain the defense that the 
note was not due, defendant must affirmatively show 
that the holder had renewed the note.—CALIFORNIA 
SraTE BANK V. WEBBER, Cal., 42 Pac. Rep. 1066. 

8. NEGOTIABLE INSTRUMENT — Surety on Note — Re- 
lease.—W hether the indorser of the note is a surety or 
indorser iu the strict mercantile sense, he will be re- 


leased, if, without his consent, the holder releases the‘ 


maker of the note.—UNION NAT. BANK OF NEW ORLEANS 
¥.GRANT, La., 18 South. Rep. 705. 


9. OFFICE AND OFFICERS — Discharge — Union Sol- 
diers.—Laws 1894, ch. 716, amending Laws 1884, ch, 312, 
providing for the giving of preferences to Union sol- 
diers in all public departments, and thatthe verson 
having the power of appointment shall have the power 
ofremoval for incompetency and conduct inconsistent 
with the position held by the employee, does not pre- 
vent a Union soldier from being discharged for in- 
competency or misconduct without a hearing.—PEO- 
PLEV. MORTON, N. Y., 42 N. E. Rep. 538. 


$l. PARTNERSHIP — Judgment.—Where a judgment is 
rendered against two partners on a partnership debt, 
and one of the partners has not been served with proc 
ess, nor appeared to answer the action, such judg 
mentis valid as tothe partner served with process; 
and an execution issued thereon should not be 
quashed, on his motion, on the sole ground that the 
process was not served on his copartner.— LEE V. HAs 
SEIT, W. Va., 23S. E. Rep. 559. 


%. PARTNERSHIP — Power of Partuer to Bind Firm.— 
Where a partner sells firm goods under an agreement 
that one-fourth of the price should be applied on a 
private debt owed by the partner to the purchaser, the 
frm cannot recover such one-fourth.—GROVER V. 
SMITH, Mass., 42 N. E. Rep. 555. 


%. PARTNERSHIP—Surviving Partner—Accounting.— 
Code Civ. Proc. § 1585, gives asurviving partner pos 
Session of the partnership property, and requires him 
to settle the affairs without delay, and to account to 
the personal representative of his deceased partner: 
Held, that the right to demand such accounting of the 
administratrix of a surviving partner is in the per- 
Sonal representative of a deceased partner alone.— 
ROBERTSON V. BURRELL, Cal., 42 Pac. Rep. 1086. 

4. PAYMENT—Acceptance of Notes.—Defendant, in 
settlement of a conceded balance due from him to 
Diaintiff, paid the latter a portion of it in cash, and 





turned over to plaintiff certain notes of third persons, 
which were to be accepted by plaintiff in payment of 
the balance if approved by plaintiff: Held, that the 
duty rested on plaintiff of ascertaining whether it 
would accept such notes as payment, and of notifying 
defendant as to its decision within a reasonable time 
after the delivery of the notes.—ACME HARVESTER Co. 
Vv. AXTELL, N. Dak., 65 N. W. Rep. 680. 

95. PLEADING — Granting Relief not Asked.—Where, 
in practice under the Code, an instrument comes in 
question in an issue, and is relied op as an estoppel, 
the court, on deciding that the instrument is void, 
may order the same to be canceled, though there is no 
prayer in the complaint for such relief.—MCKENZIE V. 
SIFFORD, S. Car., 23S. E. Rep. 622. 


96. PUBLIC LaNnpDs—Constable’s Deed.—A constable’s 
deed to an unconditional land certificate, describing it 
correctly by class and number, and as issued by the 
land commissioners of a certain county, is not in- 
validated by a variance describing it as issued to the 
assignee of the original owner of the conditional cer- 
tificate, instead of as issued to the heirs and legal 
representatives of such owner.—DAVIS V. BARGAS, 
Tex., 33S. W. Rep. 548. 


97. PuBLic LanpD—Lands Acquired by State for Ca- 
nal.—Lands of which the State in any manner ac- 
quired possession under the acts of February 4, 1825, 
and February 7, 1826, and used in the construction of 
its canals, became the property of the State,in fee.— 
STATE V. SNOOK, Ohio, 42 N. E. Rep. 544. 


98. QUIETING TITLE — Evidence.—A grantor who has 
conveyed real property by warranty deed, with full 
covenants, and has delivered possession to the 
grantee, under an agreement with him thata part of 
the purchase money shall be deposited in the hands of 
a third person, not to be paid over until a cloud upon 
the title is removed, has suflicient interest in the sub 
ject-matter and in the land to maintain a bill in equity 
to remove the cloud, and to quiet the title.—STYER V. 
SPRAGUE, Minn., 65 N. W. Rep. 659. 

99. RAILROAD — Depot Grounds — Killing Stock.— 
Grounds at a flag station at which trains are regularly 
stopped whenever there are passengers, freight, or ex- 
press to be taken, though no depot building is erected 
thereon, are depot grounds, which the railroad com- 
pany is not required to fence.—SCHNEEKLOTH V. CHI- 
caco & W.M. Ry. Co., Mich., 65 N. W. Rep. 663. 

100. RAILROAD COMPANY — Electric Railway—Use of 
Cable Track.—In estimating the compensation which 
an electric railway company should pay a cable com- 
pany forthe use of the latter’s tracks under the pro 
visions of a city charter, the cost of building the cable 
conduit should be considered, though it cannot be used 
by the electric company, and its construction made 
the cost of the cable road much greater than that of an 
electric road.—GRAND AVE. Ky. Co. Vv. VPEOPLE’S Ry. 
Co., Mo., 33 8. W. Rep. 472. 

101. RAILROAD COMPANIES — Foreclosure Sale — Bet 
terments.—Where a foreclosure sale of a railroad by a 
receiver, under direction of a federal court,is had, 
and the sale confirmed, but possession not delivered 
for more than four years, the vendee and his succes 
sors will be liable,on a claim for personal injuries ac 
cruing between the dates for sale and delivery, to the 
extent of permanent improvements tothe road made 
by the receiver between such dates, and paid for out 
ofthe earnings of the road accruing during, but not 
prior to, such period.—CRAWFORD V. HOusTON & T. C, 
R. Co., Tex., 3838. W. Rep. 534. 

102. RAILROAD COMPANY—Street Railroads—Injury to 
Person.—While it is held that it is the duty of those in 
charge ofa car, at crossings particularly, to be care- 
ful and watchful, those who use street crossings must 
exercise areasonable degree of care and watchfulness. 
—MCLAUGHLIN V. NEW ORLEANS & C.R. Co., La., 18 
South. Rep. 703. 

103. RAILROAD COMPANY — Street Railroads — Negli- 
gence.—In a suit for damages for personal injuries re- 
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ceived from a collision with the car of an ,electric-car 
company, proof that the company may have failed inits 
duty in the employment of a particular motorman, or 
in furnishing to a particular car its proper equipment, 
is not sufficient for a plaintiff to recover. The proof 
must show that the accident was caused by reason of 
these particular breaches of duty.—SNIDER Vv. NEW 
ORLEANS & C. R. Co., La., 18 South. Rep. 695. 

104. RAILROAD FORECLOSURE—Intervention by Stock- 
holders.—In a special case, where it is alleged that the 
directors, for the purpose of sacrificing the interests of 
the stockholders, refuse to defend asuit, a court of 
equity will permit the stockholders to intervene and 
become parties defendant, so as to protect their own 
interests and the interest ofthe other stockholders 
who may choose to join them in the defense.—GUAR- 
ANTEETRUST & SAFE-DEPOSIT CO. V. DUL_TH & W. R. 
Co.,U. 8. C. C. (Minn.), 70 Fed. Rep. 803. 

105. REMOVAL OF CAUSES — Petition—Federal ()ues- 
tion.—Where the petition alleges that defendant is ‘‘a 
corporation duly chartered by law, and owns and 
operates a line of railway through” acertain county 
in Texas, and has a local agent in such county, the 
case cannot be removed to a federal court, on the 
ground that it isone arising under the federal laws, 
because defendant’s charter was granted by the United 
States, though the petition for removal shows that the 
charter was so granted.—TEXAS &I. Ry. Co. v. HIGH 
TOWER, Tex., 338. W. Rep. 541. 

106. REPLEVIN—Evidence.—A suit in replevin under 
the laws of Kansas is a possessory action for the re- 
covery of specific personal property, and the gist of 
the action is the wrongful detention ofthe property, 
and such facts as tend to show the defendant does not 
wrongfully detain the property claimed are competent 
evidence on the trial of the right of possession.—SHAT 
TUCK V. HALL, Kan., 42 Pac. Rep. 1101. 

107. SALE—Fraud of Vendee—Bona Fide Purchaser.— 
One who purchases from a vendee, for a fair consid 
eration, goods which the vendee has procured a sale of 
to himself by fraud, is not liable in conversion for the 
goods to the original vendor, unless he purchased 
with notice of such fraud.—GEORGE L. PETERSON Co. 
V. STEINER, Ala., 18 South. Rep. 688. 

108. SHERIFFS AND CONSTABLES — Wrongful Execu 
tion.—The seizure and sale of property in the hands of 
a railroad company, on execution issued by a judg 
ment creditor of the owner after the service by such 
officer of a writ of garnishment on the company in an 
action by another person against such owner, do not 
render the officer liable for the value of the property 
to the person at whose suit the writ of garnishment 
was issued.—GODDARD v. PARSONS, Utah, 42 Pac. Rep. 
1134, 

109. SPECIFIC PERFORMANCE — Transfer of Stock.— 
Specific performance lies to compel a transfer of stock 
where it appears that the stock has no market value, 
that plaintiff purchased it with a view to increase in 
value, and that he cannot purchase other shares be 
cause no holder will sell any.—KROUSE V. WOODWARD, 
Cal., 42 Pac. Rep. 1084. 

110. STATUTES — Authentication — Journals of the 
Houses.—Under the act approved July 19, 1876, requir 
ing all bills to be signed by the governor after they 
have passed the legislative assembly, the journals of 
the two houses are inadmissible to show that parts of 
the bill, as passed by the houses, were omitted from 
the enrolled bill, as signed by the president of the 
council, speaker of the house, and governor.—HAR 
WooD V. WENTWORTH, Ariz., 42 Pac. Rep. 1025. 

lll. TAX SALE.—In proceedings to sell real estate as 
delinquent for the non-payment of taxes, the sheriff 
should not only advertise such saletotake place at the 
front door of the courthouse, but the sale should take 
Place at such front door to constitute a legal sale.— 
SOMMERS V. WARD, W. Va., 238. E. Rep. 520. 

112. TAX SALE—Purchase by Owner.—One who is un 
der any legal or moral obligation to pay taxes on land 
cannot, by neglecting to pay the same, and allowing 
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the land to be sold in consequence of such neg 
add to or strengthen his title, either by purchasing g 
the sale himself, or suffering a stranger to buy and 
then purchasing from him.—STATE V. EDDy, W, Va., 
23S. E. Rep. 529. 

118. ToRTS—Injuring Plaintiff's Business.—The lay, 
protecting the lawful business by which a man gaingg 
livelihood, gives him an action of damages for jp. 
proper language and conduct of another tending to 
the injury of that business; the language and condug 
being directed and designed so as to affect pergong 
disposed to deal with the injured party, and dete 
them from buying from him.—GRAHAM V. ST. CHARtgs 
ST. R. Co., La., 18 South. Rep. 707. 

114. TRIAL—Jurors—Waiver of Objections.—Husbandy 
whose wives are second cousins are not related by at. 
finity, and one of them is not disqualified as a jurorip 
an action to which the other is a party, under Rey, $, 
1894, § 240 (Rev. St. 1881, § 240), prohibiting a person 
from serving as a juror in a case where he is relatedtg 
a party by aflinity within a certain degree.—Tggap 
DEN V. PHILLIPS, Ind., 42 N. E. Rep. 549. 

115. UsuRy—What Constitutes.—Where a party buys 
a tract of land, paying therefor by the assignment of 
notes taken to himself for money loaned at a usurious 
rate of interest, apparent on the face of the notes; af. 
terwards the notes are counted up at the usurious rate, 
a bonus added, and new notes therefor given by the 
debtor to the assignee, with a deed of trust to secure 
their payment, and the new transaction is given the 
color of being the original sale of the land, rescinded, 
and the land resold, held, the transaction is usurious, 
—CRIM V. POST, W. Va., 23S. E. Rep. 613. 

116. VENDOR AND PURCHASER—Executory Contract- 
Construction.—Under an executory contract of sale of 
lacd, where the purchaser was let into possession, 
with full use of the premises, but bound to pay astip 
ulated price therefor, and to pay each year “so much 
as the one-half of all crops on said land shall amount 
to,” held, that no relation of landlord and tenant could 
arise under such contract, nor would the parties be 
tenants in common of the crops grown on such land 
by the vendee, unless the contract created such rela- 
tionship by express language or necessary implica 
tion.—MOEN V. LILLESTAHL, N. Dak., 65 N. W. Rep. 
694. 

117. VENDOR AND VENDEE—Land Contract—Time— 
In contracts for sale of real estate, time of perform 
ance of its stipulations is not in general, in equity, of 
the essence of the contract, producing loss or forfeit 
ure of rights.—JARVIS Vv. COWGER’S HEIRS, W. Va.,3 
S. E. Rep. 522. 

118. VENDOR’S LIEN — Purol Evidence —A writing be 
ing the repository of the true final agreement ofthe 
parties to it, and the highest and safest evidence ofit, 
inthe absence of fraud or mistake, oral evidence of 
prior or contemporaneous conversations or stipule 
tions will not be admitted, to incorporate them init, 
so usto add to, alter, or contradict the agreement 
spoken by the writing.—LONG v. PERINE, W. Va., 3%. 
E. Rep. 611. 

119. WATERS Irrigation — Easement,—Where the 
owner oftwo adjoining mining claims, across one of 
which a water ditch extended to and upon the other, 
mortgaged the claim over which the ditch extended, 
and, in an action to foreclose the mortgage, subse 
quent mortgagees of the other claim were made par 
ties defendant, and, instead of asserting their lien 0 
the right to use the ditch in the former claim, dis 
claimed all interest in that claim, the judgment ret 
dered against them on such disclaimer extinguished 
their lien onthe easement.—DIXON V. SCHERMBIBB, 
Cal., 42 Pac. Rep. 1091. 

120. WILLS—Revocation — Marriage of Testator.—St. 
1892, ch. 118, approved March 3ist, which went into 
effect July Ist, providing that a man’s will shall bere 
voked by marriage, does not apply to marriages prior 
to the time the act went into effect.—SwaAN V. SAYLES 
Mass., 42 N. E. Rep. 570. 
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